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In The Subversive Activities Control Board 


HERBERT BROWNELL, JR., ATTORNEY GENERAL OF THE UNITED STATES, 
Petitioner, 
ve 
AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 
Respondent 


On Petition for an Order Requiring the American Committee for Protection of 
Foreign Born to Register with the Attorney General as Required by Section 
7(b), (c) and (a) of the Internal Security Act of 1950. 


FIRST AMENDED PETITION 


The Attorney General respectfully represents to the Subversive Activities 
Control Board that the American Committee for Protection of Foreign Born was 
required under Section 7(b), (c) and (d) of the Internal Security Act of 1950 
to register and file a registration statement with the Attorney General on or 
before October 23, 1950, as a Commnist-front organization and that it failed 
to do so and continues to fail to do so. 


Pursuant to Section 13(a) of the Act, therefore, the Attorney General 


petitions this Board for'an order, after appropriate proceedings, directing the 


American Committee for Protection of Foreign Born to register with the Attorney 


General as a Communist-front organization in the manner required by the Act. 


2. 
In support of this petition, the Attorney General alleges the following 
facts, based on information and belief, relating to the character of ‘the 
American Committee for the Protection of Foreign Born as measured by: the Stan- 


dards specified in the Act. 


I 

From its inception in or about 1933 up to and including the date of the 
filing of this petition there has existed in the United Staves an organization 
known as the American Committee for Protection of Foreign Born (hereinafter 
referred to as the "Conmmitteett), The Committee, which has been and An composed 
of a large number of members, functions through its national office in New York 
City and through affiliated branches and chepters throughout the United States. 
The national office provides leadership, counsel, direction and other assistance 
to the affiliated branches and chapters which implement on a local level 


policies, programs, and other objectives formulated and advanced by the national 


office. 


The Committee prepares and distributes the periodical, "The Lamp", and the 


publication, "Review of the Year". 
II. 

From in or about 1919 up to and including the date of filing this petition, 
there has existed in the United States an organization known by various names and 
which is now known as the Communist Party of the United States of America 
(hereinafter referred to as the Communist Party). | 

The Communist Party is not now and has not been a diplomatic representative 
or mission of a foreign government accredited as such by the United States 


Department of State. 
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The Communist Party has been and is substantially directed, dominated and 
controlled by the government and Communist Party of the Soviet Union, and by the 
foreign organization controlling the world Communist movement, such foreign 
organization being known at various times as the Communist International and 
the Commmnist Information Bureau. Throughout its existence the Commmnist Party 

operated and continues to operate primarily to advance the objectives of 

world Communist movement which was organized by the Soviet Union and which 

as its primary objective the establishment of Communist dictatorships of 
the Proletariat in all countries throughout the world, including the United 
States, and the direction, domination and control of this movement is vested 
in and exercised by the Soviet Union. 

The policies of the Communist Party are formulated and carried out, and 


its activities are performed, pursuant to directives of, and to effectuate the 


policies of, the Soviet Union, which directs and controls the world Communist 


movement. 

The views and policies of the Communist Party do not deviate from the 
views and policies of the Soviet Union. 

The Commmist Party has received financial aid from or at the direction 
of the Soviet Union. 

The Commmist Party has sent its members and representatives to the Soviet 
Uniion for instruction and ‘training in the principles, policies, strategy and 
tactics of the world Communist movement. 

The Communist Party reports its program, activities and affairs to the 
Soviet Union. 


The principal leaders of the Communist Party and a substantial number of 


he 
its members are subject to and recognize the disciplinary power of the Soviet 
Union. : 

The Communist Party engages in secret practices for the purpose of pro- 
noting its objectives and concealing its direction, domination and control by 
the Soviet Union. 

The principal leaders of the Communist Party and a substantial mumber of 
its members consider the allegiance they owe to the United States as subordinate 


to their loyalty and obligations to the Soviet Union. 


The Communist Party has been found by this Board to be a Communist-action 


organization. 


Therefore, the Communist Party has been and is 4 Communist-action organi- 


gation as defined by Section 3(3) of the Act. 


III 
Throughout its existence, the Committee has been and is substantially 
directed, dominated and controlled by the Communist Party, and has been and is 
primarily operated for the purpose of giving aid and support to the Communist 
Party. Pursuant to Section 13(f) of the Act, the following facts are respect- 
fully submitted for the consideration of the Board as illustrative of the above. 
(1) From the inception of the Committee up to and including the date of 
the filing of this petition, a substantial number of the persons who 
have been active in the management, direction and supervision of the 
Committee, have been active in the management, direction end super- 
vision of, and as representatives of, the Communist Party, Through 
these persons the Party has guided and directed the internal affairs 


of the Committee and has exercised direction over the formation 


5. 


of the policies of the Committee. The following facts, among others, 


are illustrative of the above: 

(a) The Committee was organized at the direction and with the 
assistance of the national officers of the Communist Party. 
The Communist Party has placed its members in active control 
of the Committee. 

The governing bodies of the Communist Parti exercise the power 
of approval over the appointments of the officers of the 
Committee. 

The affairs and policies of the Committee have been discussed 
in meetings of the governing bodies of the Communist Party; 
decisions governing these matters have been transmitted to 
the Committee for its compliance. 

From its inception up to and including the date of the filing of 

this petition the Committee has received and continues to receive 

support, financial and otherwise, from and at the direction of the 

Communist Party as illustrated by the following facts, among others: 

(a) The Communist Party has made contributions of money to the 
Committee. 

(b) The Communist Party, through its members in the Committee and 
through other Party members, has supervised and advised the 
Committee in financial matters. 

At Communist Party meetings and at other times and places, 
members of the Party have been urged and instructed to support 


the activities of the Committee, and Committee publications and 


6. 
tickets have been distributed. 

(ad) The Committee has received favorable publicity and support 
through the Communist Party press. 

(e) The Commnist Party has assigned its members to aid the 
Committee and Committee sponsored functions. 

From its inception up to and including the date of the filing of 

this petition the Committee has been and is operated for the purpose 

of giving aid and support to the Communist Party, and its funds, 
resources, and personnel have been used to further and promote the 
objectives of the Party. The following facts, among others, are 
illustrative of the above: 

(a) The Committee was organized at the direction of the Communist 
Party to undertake as one of its major activities the defense 
and aid of members and former members of the Party involved in 
deportation proceedings. 
The Committee has conducted camp2igns to promote legislation 
and other action favorable to the Communist Party and to the 
policies of the Party, and to defeat legislation opposed by 
the Party. 
The Committee has sponsored groups, organizations, meetings 
and rallies to aid the Commmist Party and to promote the 
aims and objectives of the Party. 

From the inception of the Committee up to and including the date of 


the filing of this petition it never knowingly has deviated from the 


views and policies advanced by the Communist Party. The Committee 


7. 

has advocated and followed the views and policies of the Party in 

the following instances, among others: 

(a) The Committee has supported the views and positions of the 
Communist Party in opposing the deportation of aliens who were 
members of the Party. 

The Committee actively supported the Communist Party in its 
efforts on behalf of Gerhardt Eisler, the Communist International 
Representative who was convicted under Federal criminal law. 
The Committee supported the views, policies and objectives of 
the Commmist Party by opposing the enactment of certain legis- 
lation regarded by the Party as inimical to its interests such 
as the Mundt-Nixon Bill, the Hobbs Bill, and the Internal 
Security Act of 1950. 

The Committee has consistently supported the views and policies 
of the Communist Party toward the Committee on Un-American 
Activities of the United States House of Representatives. 


Respectfully submitted, 


s/ Herbert Brownell, Jr. 


HERBERT BROWNELL, JR., 
Attorney General 


s/ Warren Olney III 


WARREN OLNEY III, 
Assistant Attorney General 


s/ William E. Foley 
WILLIAM E. FOLEY 


s/ Harold D. Koffsky 
HAROLD D. KOFFSKY 


s/ David B. Irons 
DAVID B. IRON 


s/ John J. Wachter 
JOHN J. WACHTER 


Attorneys, Department of Justice 


Verification 


Washington, District of SoS SSet 


HERBERT BROWNELL, JR., being duly sworn, deposes and says: 

I am the petitioner above named. I have read the foregoing first amended 
petition and know the contents thereof. The matters alleged are based on 
information and belief, and I believe them to be true. The sources of ny 
information and the grounds of my belief are the investigative reports made 
by the Federal Bureau on Investigation with reference to the American Committee 
for Protection of Foreign Born. 


s/ Herbert Brownell, Jr. 
HERBERT BROWNELL, JR. 


Sworn to before me this 
28th day of Aug., 1953 
s/ Emily McC. Ireland 


9. 


Filed October 30, 1953 
ANSWER 


Answering the amended Petition, the Respondent, by its Co-Chairman, states: 
First Defense 
The registration provisions of the Internal Security Act of 1950, on their 
face and as attempted to be applied to Respondent, violate the Constitution 
of the United States. 
Second Defense 
Respondent reasserts, and incorporates herein, all the grounds asserted 
in Respondent's Motion to Dismiss the Petition and Motions to Strike. 
Third Defense 
A. 


1. The allegations of the first (unnumbered) three paragraphs of the 


Petition are denied, except that Respondent admits that it did not file a 


registration statement with the Attorney General, for the reason that it is 
not a Communist-front organization and is not required to file such a statement. 
2. Further answering such allegations, Respondent states that it is not a 
"Communist-front organization"; that it is not directed, controlled, or deminated 
by, or @ "front for, any other organization; that it sets its own policies and 
makes its own decisions, and is self-governed. 
3. Further answering such allegations, Respondent states that its 
purpose, work and character are as set forth in Article II of its Constitution, 


which provides: 


10. 


Purpose 


The purpose of the American Committee shall be to perpetuate 
for the foreign born the fundamental American concepts of equal- 
ity, regardless of race, color, nationality, creed, or place of 
birth, and to preserve the fundamental ideals of liberty and 
hospitality which serve as the guarantees of democracy to all 
Americans. ; 


The work of the American Committee shall be to promote 
better relations and understanding between native and foreign- 
born by means of education; to encourage and facilitate the 
naturalization of non-citizens; to prevent discrimination against 
non-citizens or foreign-born citizens because of their naticnal- 
ity, political, economic or religious belief, or lack of. citizen- 
ship; to prevent the destruction of American families by the 
threat of deportation; to maintain the traditional right of asylum 
for political and religious refugees in the United States and to 
actively work for the solution of the problems confronting the 
foreign born in the United States. 


The American Committee shall be an unaffiliated, non-member- 
ship, independent, non-partisan body cooperating with all other 
organizations interested in any phases of its program. 

The aims, purposes, and activities of the Respondent are in the best interests 
of the United States and in accordance with the finest democratic American 
traditions. 


4. Further answering such allegations, Respondent states that its affairs 


are governed in accordance with Article III of its Constitution, which provides: 


Structure and Officers 


The ultimate authority of the American Committee shall be 
the Annual Conference. The Annual Conference will delegate 
full responsibility to those individuals and bodies which, in 
its mature judgment, are best capable of carrying out the pro- 
gram, decisions and authority of the Annual Conference. 


The Officers of the American Committee shall be: Honorary 
Co-Chairmen, Co-Chairmen, and Treasurer, elected annually by the 
Annuél Conference. 


The Administrative Officer responsible to the Annual Con- 
ference for the work and activities of the American Committee 
in between the Annual Conference shall be the Executive Secretary. 


ll. 
The Executive Secretary shall be elected annually by the Annual 
Conference. 
B. 
The allegations of section I of the Petition are denied, except that 
Respondent admits the following: (a) Respondent was formed in or about 1933 


and has existed in the United States ever since; (b) Respondent has its 


office in New York City, and it functions therefrom; (c) Respondent prepares 


and distributes the periodical "The Lemp", and the occasional publication 
MReview of the Year." C. 

1. Respondent is without knowledge of the matters alleged in section II 
of the Petition, except that the Respondent is aware of the well-known, public 
facts that there is in existence an organization known as the Communist Party 
of the United States of America and that the Board ordered it to register as 
a Commmist-action organization. Such order of the Board, as is also publicly 
known, is under judicial review and is not final, and for that reason alone, 
the Board has no authority to entertain the Petition herein. 

2. As to all matters as to which Respondent states it is without knowledge, 
it does so in accordance with section 201.7 of the Board's Rules, which provide 
that such a statement in the answer "shall operate as a denial." 

D. 

Answering section III of the Petition: 

1. The allegations of the (unnumbered) first two sentences of the section 
are denied. Further, Respondent refers to and reasserts Paragraphs A.2, 3, 
and 4 of this Answer. 


2. The allegations of the second sentence of the (mlettered) text 


12. 

following (1) of the section are denied. Respondent is without knowledge of 
the matters alleged in the first sentence of such text. It further states, in 
answer to these latter allegations, and other allegations in the Petition as to 
the political affiliations or beliefs of individuals allegedly active in 
Respondent, that Respondent does not, and it would be contrary to its principles 
to, pry into such matters. 

3. Respondent is without knowledge of the matters alleged in (1)(a) of 
the section, and it further refers to the preceding sentence of this Answer. 

4. Respondent is without knowledge of the matters alleged in (1)(b) of 
the section. | 


5. Tne allegations of (1)(c) are denied. 


6. Respondent is without knowledge of the allegations of (1)(a) of 


the section. 

7. Further answering the allegations of (1)(a), (b) and (d), Respondent 
states that it cannot be expected to have knowledge of what other organizations 
may say about it, and Respondent refers to paragraphs A.2 and A.4 of this answer. 

8. Respondent is without knowledge of the matters alleged in the 
(mlettered) text following (2) of the section down to (a). Respondent further 
states that it accepts the support of all organizations and persons ‘that choose 
to support Respondent and its activities, but that Respondent does not in any 
way thereby surrender its independence or subject itself to the control or 
direction of those contributing support. | 

9. Respondent is without knowledge of the matters alleged in (2)(a), 

(b), (c), (d), and (e) of the section. Respondent further refers to the second 


sentence of the preceding paragraph of this answer. Respondent also states that 


13. 
it has received the support of numerous organizations, publications, and 
individuals, undoubtedly of various political affiliations and views, who are 
interested in Respondent*s contributions to the cause of American democracy. 

10. The allegations of the (unlettered) text following (3) down to (a) 
are denied. 

11. The allegations of (3)(a) of the section are denied. 

12. Answering (3)(b) of the section, Respondent states that it has con- 
ducted campaigns favorable to certain legislation and to defeat other legis- 
lation. These campaigns were conducted to promote the policies of the Respon- 
dent and not to promote the policies of any other organization. Respondent 
is without knowledge as to whether the legislation involved in such campaigns 
was favorable to the Commmist Party and its policies. Respondent believes, 
on the basis of matters which are of public record, that the Communist Party 
has opposed some legislation opposed by Respondent. So have numerous other 
organizations and individuals, undoubtedly of various political affiliations 
including non-Communist and anti-Communist. 

13. The allegations of (3)(c) of the section are denied. 

U4. Respondent denies the allegations of the (unlettered) text which 
follows (4) of the section down to (a). Respondent further asserts that its 
views and policies are and were established by it independently and on their 
merits, and do not and did inot "follow't or ‘not deviate from™ the views and 
policies of any other organization, although it is undoubtedly true that many 
other organizations and many individuals have from time to time expressed views 


and policies on various matters similar to those of Respondent. 


15. The allegations of (4)(a) of the section are denied. Respondent 


1. 

zeserzs that, in accordance with its own principles and views and in the best 

sts cf the fmerican people, it has opposed the deportation of non-citizens 

syent of political beliefs or affiliations. Respondent does not defend the 
political views of particular persons, but it does defend the right of non- 
citizens to hold dissenting political views. Respondent asserts that many other 
orgenizations and individuals, undoubtedly of various political beliefs and 
affiliations, have likewise opposed political deportations, which are! a disgrace 
to American democracy. 

16. The allegations of (4)(b) of the section are denied. Respondent 
asserts that, in fulfillment of its own policies, it gave assistance to 
Gerhart Eisler in relation to the deportation proceeding egainst him and in 
efforts to secure bail pending such proceeding, because he was a foreign-born 
individual who was being persecuted. | 

17. The allegations of (4)(c) of the section are denied. Respondent 


further asserts that in fulfillment of its own policies it opposed the 


tanti-alien" provisions of the Mundt-Nixon bill, the Hobbs bill, and the 
Internal Security Act of 1950. 
18. The allegations of (4)(d) of the section are denied. 


AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 
By. [sf Louise Pettibone Smith 
Louise Pettibone Smith, Co-Chairman 


SS: 


State of Connecticut 
County of Litchfield 
Louise Pettibone Smith, being duly sworn, deposes and says: 


I am a Co-Chairman of the American Committee for Protection of Foreign 


15. 
Born and have signed the foregoing Answer for it. I have read the answer 
and know its contents, and they are true to the best of my information and 
belief. 
s/ Louise Pettibone Smith 
Louise Pettibone Smith 


Subscribed and sworn to before me this 23 day of September, 1953. 


[s/ Raymond E. Larkin 


Notary Public 


Filed June 27, 1960 


ORDER_OF_THS BOARD 

Having this day issued its Report in which, after a hearing upon a petition 
filed under subsection (a) of section 13 of the Subversive Activities Control 
Act of 1950, as amended, the Board finds that the American Committee for Pro- 
tection of Foreign Born, respondent, is a Commmnist—front organization under 
the provisions of said Act, it is 

ORDERED that the respondent herein, American Committee for Protection of 
Foreign Born, shall register as a Commmnist-front organization pursuant to the 
said Act. 


By the Board. 


(BOARD SEAL) s/ Dorothy McCullough Lee, Chairman 


s/ Francis A. Cherry, Member 
s/ James R. Duncan, Member 
s. Thomas J. Donegan, Member 


Washington, D. C. 
June 27, 1960 A Vacancy 
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Filed August 25, 1960 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,960 
AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 
Petitioner, 
Ve 
SUBVERSIVE ACTIVITIES CONTROL BOARD, 
Respondent 
PETITION FOR REVIEW 
American Committee for Protection of Foreign Born, by its attorney, 
petitions the Court to review and set aside the order of the Subversive 
Activities Control Board issued June 27, 1960, in the proceeding before said 


Board entitled William P, Rogers, Attorney General of the United States, 


Petitioner v. American Committee for Protection of Foreign Born, Respondent, 


Docket No. 109-53. 


Nature of the Proceedings 

The order involved herein was issued under Section 13(g)(1) of the Subver- 
sive Activities Control Act of 1950, as amended (hereinafter called the Act), 
50 U.S.C. 792(g)(1), after proceedings before the Subversive Activities Control 
Board (hereinafter called the Board), initiated under Section 13(a), of the Act, 
50 U.S.C. 792(a), by a petition of the Attorney General for an onder requiring 
the petitioner herein to register under Section 7 of the Act, 50 U.S.C. 786, as 
a "Commmist-front organization. On June 27, 1960, the Board issued its order 


that petitioner "shall register as a Commmist-—front organization pursuant to 


the said Act.” 
Jurisdiction and Venue 

Jurisdiction and venue exist in this Court by virtue of Section 1,(a) of 

the Act, 50 U.S.C. 793(a), which so far as pertinent provides: 
"The party aggrieved by any order entered by the Board 

under subsection (g), (h), (i) or (j) of Section 13, 

or subsection (f) of Section 13(A), may obtain a review of 

such order by filing in the United States Court of Appeals 

for the District of Columbia, within sixty days from the 

date of service upon it of such order, a written petition 

praying that the order of the Board be set aside." 

Grounds for Relief 

Relief is sought on the following grounds: 

1. The Act is unconstitutional on its face and as applied. 

2. The findings and order of the Board are not supported by a preponder- 

of the evidence. 

3. The order and findings are based on erroneous constructions of the Act. 

4. The order and findings are based on incompetent, irrelevant, remote, 
and immaterial evidence. 

5. The order and findings are based on irrational and arbitrary 


inferences and conclusions. 


6. ‘The order and findings are based on tainted and unreliable testimony. 


7. The Board erred by failing to take into account evidence favorable 
to petitioner and by failing to make findings favorable to petitioner where 
such findings were required by the evidence. 

8. ‘The Board erred in the admission and exclusion of evidence and in 
the curtailment of cross-examination. 


9. The Board erred in denying petitioner's motion to dismiss the 


18. 
petition of the Attorney General. 

10. ‘The Board erred in refusing to require the production of statements 
of witnesses for the Attorney General relevant to the subject matter of their 
testimony. | 

1. The Board erred in refusing to strike the testimony of John Lautner, 
a witness for the Attorney General. 

12. The Board erred in denying petitioner's motion to reopen the pro~ 
ceeding in order to permit proof that the Attorney General's witness Harte 
had given testimony which was, to the knowledge of agents of the Attorney 


General, wmntrue and perjurious. 


13. The proceeding before the Board was conducted in violation of due 


process of law. 

44. The Board had no jurisdiction in the absence of Pegineranicn by, or 
a final order of registration against, the Commnist Party as a Communist- 
action organization. : 

15. The Board erred in holding that its determination that the Communist 
Party was a Communist-action organization was applicable and conclusive in 
this proceeding. 

Relief Prayed 

Wherefore, petitioner prays that the Court set aside the aforesaid order 

of the Board. 


Respectfully submitted, 


s/ Joseph Forer 


Joseph Forer 
711 Fourteenth Street, N.W. 
Washington, D. C. 

Attorney for Petitioner | 
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_ Filed August 28, 19 


In The Subversive Activities Control Board 


No. 109-53 


HERBERT BROWNELL, JR., ATTORNEY GENERAL OF THE UNITED STATES, 
Petitioner, 
Ve 
AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 
Respondent 
On Petition for an Order Requiring the American Committee for Protection of 


Foreign Born to Register with the Attorney General as Required by Section 
7(b), (c) and (d) of the Internal Security Act of 1950. 


oe 


FIRST AMENDED PETITION 


The Attorney General respectfully represents to the Subversive Activities 


Control Board that the American Committee for Protection of Foreign Born was 


required under Section 7(b), (c) and (a) of the Internal Security Act of 1950 


to register and file a registration statement with the Attorney General on or 
before October 23, 1950, as a Commmist-front organization and that it failed 
to do so and continues to fail to do so. 

Pursuant to Section 13(a) of the Act, therefore, the Attorney General 
petitions this Board for an order, after appropriate proceedings, directing the 
American Committee for Protection of Foreign Born to register with the Attorney 


General as a Commmist-front organization in the manner required by the Act. 


2. 


In support of this petition, the Attorney General alleges the following 


facts, based on information and belief, relating to the character of the 
American Committee for the Protection of Foreign Born as measured by the Stan- 


dards specified in the Act. 


I 

From its inception in or about 1933 up to and including the date of the 
filing of this petition there has existed in the United States an organization 
known as the American Committee for Protection of Foreign Born (hereinafter 
referred to as the Committee"). The Committee, which has been and is composed 
of a large number of members, functions through its national office in New York 
City and through affiliated branches and chapters throughout the United States. 
The national office provides leadership, counsel, direction and other assistance 
to the affiliated branches and chapters which implement on a local level 
policies, programs, and other objectives formulated and advanced by the national 
office. 

The Committee prepares and distributes the periodical, "The Lamp", and the 
publication, "Review of the Year". | 

II. 

From in or sbout 1919 up to and including the date of filing this petition, 
there has existed in the United States an organization known by various names and 
which is now known as the Communist Party of the United States of America 
(hereinafter referred to as the Communist Party). 

The Communist Party is not now and has not been a diplomatic representative 
or mission of a foreign government accredited as such by the United States 


Department of State. 
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The Commmnist Party has been and is substantially directed, dominated and 
controlled by the government and Communist Party of the Soviet Union, and by the 
foreign organization controlling the world Communist movement, such foreign 
organization being known at various times as the Communist International and 
the Communist Information Bureau. Throughout its existence the Commmist Party 
has operated and continues to operate primarily to advance the objectives of 
the world Communist movement which was organized by the Soviet Union and which 
has as its primary objective the establishment of Communist dictatorships of 
the Proletariat in all countries throughout the world, including the United 
States, and the direction, domination and control of this movement is vested 
in and exercised by the Soviet Union. 

The policies of the Communist Party are formulated and carried out, and 
its activities are performed, pursuant to directives of, and to effectuate the 
policies of, the Soviet Union, which directs and controls the world Communist 
movement. 

The views and policies of the Communist Party do not deviate from the 
views and policies of the Soviet Union. 

The Commmnist Party has received financial aid from or at the direction 
of the Soviet Union. 


The Commnist Party has sent its members and representatives to the Soviet 


Union for instruction and training in the principles, policies, strategy and 


tactics of the world Communist movement. 
The Communist Party reports its program, activities and affairs to the 
Soviet Union. 


The principal leaders of the Conmunist Party and a substantial number of 


he 
its members are subject to and recognize the disciplinary power of the Soviet 
Union. | 
The Commmist Party engages in secret practices for the purpose: of pro- 
moting its objectives and concealing its direction, domination end control by 
the Soviet Union. : 
The principal leaders of the Communist Party and a substantial number of 


its members consider the allegiance they owe to the United States as subordinate 


to their loyalty and obligations to the Soviet Union. 
The Commmist Party has been found by this Board to be a Commnist-setion 
organization. : 
Therefore, the Communist Party has been and is a Commmist-action organi- 


gation as defined by Section 3(3) of the Act. 


III 
Throughout its existence, the Committee has been and is substantially 
directed, dominated and controlled by the Communist Party, and has been and is 
primarily operated for the purpose of giving aid and support to the Coummnist 
Party. Pursuant to Section 13(f) of the Act, the following facts are respect— 
fully submitted for the consideration of the Board as illustrative of the above. 
(1) From the inception of the Committee up to and including the date of 
the filing of this petition, a substantial number of the persons who 
have been active in the management, direction and supervision of the 
Committee, have been active in the management, direction and super- 
vision of, and as representatives of, the Commmnist Party. Through 
these persons the Party has guided and directed the internal affairs 


of the Committee and has exercised direction over the formulation 


5e 

of the policies of the Committee. The following facts, among others, 

are illustrative of the above: 

(a) The Committee was organized at the direction and with the 
assistance of the national officers of the Communist Party. 

(b) The Commnist Party has placed its members in active control 
of the Committee. 

(c) The governing bodies of the Communist Party exercise the power 
of approval over the appointments of the officers of the 
Committee. 

The affairs and policies of the Committee have been discussed 
in meetings of the governing bodies of the Communist Party; 
decisions governing these matters have been transmitted to 
the Committee for its compliance. 

From its inception up to and including the date of the filing of 

this petition the Committee has received and continues to receive 

support, financial and otherwise, from and at the direction of the 


Commnist Party as illustrated by the following facts, among others: 


(a) The Commnist Party has made contributions of money to the 


Committee. 

(>) The Commmist Party, through its members in the Committee and 
through other Party members, has supervised and advised the 
Committee in financial matters. 

At Communist Party meetings and at other times and places, 
members of the Party have been urged and instructed to support 


the activities of the Committee, and Committee publications and 


6. 
tickets have been distributed. 
(ad) The Committee has received favorable publicity end support 
through the Communist Party press. | 
(e) The Commmnist Party has assigned its members to aid the 
Committee and Committee sponsored functions. 
From its inception up to and including the date of the filing of 
this petition the Committee has been and is operated for the purpose 
of giving aid and support to the Communist Party, and its funds, 
resources, and personnel have been used to further and promote the 
objectives of the Party. The following facts, among others, are 
illustrative of the above: 
(a) The Committee was organized at the direction of the Comments 


Party to undertake as one of its major activities the’ defense 


and aid of members and former members of the Party involved in 


deportation proceedings. 
The Committee has conducted campaigns to promote legislation 
and other action favorable to the Communist Party and, to the 
policies of the Party, and to defeat legislation opposed by 
the Party. | 
The Committee has sponsored groups, organizations, meetings 
and rallies to aid the Commmist Party and to STO the 
aims and objectives of the Party. | 
From the inception of the Committee up to and including the date of 
the filing of this petition it never kmowingly has deviated from the 


views and policies advanced by the Communist Party. The Committee 
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has advocated and followed the views and policies of the Party in 

the following instances, among others: 

(a) The Committee has supported the views and positions of the 
Commnist Party in opposing the deportation of aliens who were 
members of the Party. 

The Committee actively supported the Communist Party in its 
efforts on behalf of Gerhardt Eisler, the Communist International 
Representative who was convicted under Federal criminal lew. 
The Committee supported the views, policies and objectives of 
the Commmist Party by opposing the enactment of certain legis- 
lation regarded by the Party as inimical to its interests such 
as the Mundt-Nixon Bill, the Hobbs Bill, and the Internal 
Security Act of 1950. 
The Committee has consistently supported the views and policies 
of the Communist Party toward the Committee on Un-American 
Activities of the United States House of Representatives. 

Respectfully submitted, 

s/ Herbert Brownell, Jr. 


HERBERT BROWNELL, JR., 
Attorney General 


s/ Warren Olney III 
WARREN OLNEY III, 
Assistant Attorney General 


s/ William E. Foley 
WILLIAM E. FOLEY 


s/ Harold D. Koffsky 
HAROLD D. KOFFSKY 


s/ David B. Irons 
DAVID B. IRON 


s/ John J. Wachter 
JOHN Je WACHTER 


Attorneys, Department of Justice 


Verification 


Washington, District of Columbia} $8.3 
HERBERT BROWNELL, JR., being duly sworn, deposes and says: 
I am the petitioner above named. I have read the foregoing first amended 


petition and know the contents thereof. The matters alleged are based on 


information and belief, and I believe them to be true. The sources of my 


information and the grounds of my belief are the investigative reports made 
by the Federal Bureau on Investigation with reference to the American Committee 
for Protection of Foreign Born. 


s/ Herbert Brownell, Jr. 
HERBERT BROWNELL, JR. 


Sworn to before me this 
2th day of Aug., 1953 
s/ Emily McC. Ireland 


9. 
Filed October 30, 1953 


ANSWER 


Answering the amended Petition, the Respondent, by its Co-Chairman, states: 
First Defense 
The registration provisions of the Internal Security Act of 1950, on their 
face and as attempted to be applied to Respondent, violate the Constitution 
of the United States. 
Second Defense 
Respondent reasserts, and incorporates herein, all the grounds asserted 
in Respondentts Motion to Dismiss the Petition and Motions to Strike. 
Third Defense 


Ae 


1. The allegations of the first (unmumbered) three paragraphs of the 


Petition are denied, except that Respondent admits that it did not file a 
registration statement with the Attorney General, for the reason that it is 
not a Commmist-front organization and is not required to file such a statement. 
2. Further answering such allegations, Respondent states that it is not a 
"Commnist-front organization"; that it is not directed, controlled, or dominated 
by, or a "front" for, any other organization; that it sets its own policies and 
makes its own decisions, and is self-governed. 
3. Further answering such allegations, Respondent states that its 
purpose, work and character are as set forth in Article II of its Constitution, 


which provides: 


The purpose of the American Committee shall be to perpetuate 
for the foreign born the fundamental American concepts of equal- 
ity, regardless of race, color, nationality, creed, or place of 
birth, and to preserve the fundamental ideals of liberty and 
hospitality which serve as the guarantees of democracy to all 
Americans. 


The work of the American Committee shall be to promote 
better relations and understanding between native and foreign- 
born by means of education; to encourage and facilitate the 
naturalization of non-citizens; to prevent discrimination against 
non-citizens or foreign-born citizens because of their national- 
ity, political, economic or religious belief, or lack of: citizen- 
ship; to prevent the destruction of American families by the 
threat of deportation; to maintain the traditional right of asylum 
for political and religious refugees in the United States and to 
actively work for the solution of the problems confronting the 
foreign born in the United States. 


The American Committee shall be en unaffiliated, non-member- 
ship, independent, non-partisan body cooperating with all other 
organizations interested in any phases of its program. | 


The aims, purposes, and activities of the Respondent are in the best interests 


of the United States and in accordance with the finest democratic American 
traditions. | 
4. Further answering such allegations, Respondent states that its affairs 
are governed in accordance with Article III of its Constitution, aniich provides: 
Structure and Officers 


The ultimate authority of the American Committee shall be 
the Annual Conference. The Annual Conference will delegate 
full responsibility to those individuals and bodies which, in 
its mature judgment, are best capable of carrying out the pro-~ 
gram, decisions and authority of the Annual Conference. 


The Officers of the American Committee shall be: Honorary 
Co-Chairmen, Co-Chairmen, and Treasurer, elected annually by the 
Annual Conference. 


The Administrative Officer responsible to the Annual Con- 
ference for the work and activities of the American Committee 
in between the Annual Conference shall be the Executive Secretary. 


ll. 
The Executive Secretary shell be elected anmally by the Annual 
Conference. 
B. 
The allegations of section I of the Petition are denied, except that 


Respondent admits the following: (a) Respondent was formed in or about 1933 


and has existed in the United States ever since; (b) Respondent has its 


office in New York City, and it functions therefrom; (c) Respondent prepares 
and distributes the periodical "The Lamp", and the occasional publication 
"Review of the Year." ce 

1. Respondent is without lmnowledge of the matters alleged in section II 
of the Petition, except that the Respondent is aware of the well-lnown, public 
facts that there is in existence an organization known as the Communist Party 
of the United States of America and that the Board ordered it to register as 
a Commmist—action organization. Such order of the Board, as is also publicly 
known, is under judicial review and is not final, and for that reason alone, 
the Board has no authority to entertain the Petition herein. 

2. As to all matters as to which Respondent states it is without knowledge, 
it does so in accordance with section 201.7 of the Board's Rules, which provide 
that such a statement in the answer "shall operate as a denial." 

D. 

Answering section III of the Petition: 

1. The allegations of the (unmmbered) first two sentences of the section 
are denied. Further, Respondent refers to and reasserts Paragraphs A.2, 3, 
and 4 of this Answer. 


2. The allegations of the second sentence of the (unlettered) text 


12. 

following (1) of the section are denied. Respondent is without imowledge of 
the matters alleged in the first sentence of such text. It further es. in 
answer to these latter allegations, and other allegations in the Petition as to 
the political affiliations or beliefs of individuals allegedly active in 
Respondent, that Respondent does not, and it would be contrary to its principles 
to, pry into such matters. : 

3. Respondent is without Imowledge of the matters alleged in (1)(a) of 
the section, and it further refers to the preceding sentence of this Answer. 

4. Respondent is without knowledge of the matters alleged in (1)(b) of 
the section. : 


5. The allegations of (1)(c) are denied. 


6. Respondent is without knowledge of the allegations of (1)(d) of 


the section. 

7. Further answering the allegations of (1)(a), (b) and (a), Respondent 
states that it cannot be expected to have knowledge of what other organisations 
may say about it, and Respondent refers to paragraphs A.2 and A.4 of this answer. 

8. Respondent is without lnowledge of the matters alleged in the 
(unlettered) text following (2) of the section down to (a). Respondent further 
states that it accepts the support of all organizations and persons that choose 
to support Respondent and its activities, but that Respondent does not in any 
way thereby surrender its independence or subject itself to the control or 
direction of those contributing support. | 

9. Respondent is without knowledge of the matters alleged in (2)(a), 

(bo), (c), (d), and (e) of the section. Respondent further refers to the second 


sentence of the preceding paragraph of this answer. Respondent also states that 
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it has received the support of numerous organizations, publications, and 
individuals, undoubtedly of various political affiliations and views, who are 
interested in Respondent's contributions to the cause of American democracy. 

10. ‘The allegations of the (unlettered) text following (3) down to (a) 
are denied. 

11. The allegations of (3)(a) of the section are denied. 

12. Answering (3)(b) of the section, Respondent states that it has con- 
ducted campaigns favorable to certain legislation and to defeat other legis- 
lation. These campaigns were conducted to promote the policies of the Respon- 
dent and not to promote the policies of any other organization. Respondent 
is without knowledge as to whether the legislation involved in such campaigns 
was favorable to the Communist Party and its policies. Respondent believes, 
on the basis of matters which are of public record, that the Commmist Party 
has opposed some legislation opposed by Respondent. So have numerous other 
organizations and individuals, undoubtedly of various political affiliations, 
including non-Communist and anti-Communist. 

13. The allegations of (3)(c) of the section are denied. 

U4. Respondent denies the allegations of the (unlettered) text which 
follows (4) of the section down to (a). Respondent further asserts that its 
views and policies are and were established by it independently and on their 
merits, and do not and did not "follow" or ‘not deviate from the views and 
policies of any other organization, although it is undoubtedly true that many 
other organizations and many individuals have from time to time expressed views 


and policies on various matters similar to those of Respondent. 


15. The allegations of (4)(a) of the section are denied. Respondent 
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asserts that, in accordance with its own principles and views and in the best 
interests of the American people, it has opposed the deportation of non-citizens 
on account of political beliefs or affiliations. Respondent does not, defend the 
political views of particular persons, but it does defend the right of non- 
citizens to hold dissenting political views. Respondent asserts that many other 
organizations and individuals, undoubtedly of various political beliefs and 
affiliations, have likewise opposed political deportations, which are a disgrace 
to American democracy. : 

16. The allegations of (4)(b) of the section are denied. Respondent 
asserts that, in fulfillment of its own policies, it gave assistance to 
Gerhart Eisler in relation to the deportation proceeding egainst him and in 
efforts to secure bail pending such proceeding, because he was e foreign-born 
individual who was being persecuted. 

17. The allegations of (4)(c) of the section are denied. Respondent 
further asserts that in fulfillment of its own policies it opposed the 
tanti-alien" provisions of the Mundt-Nixon bill, the Hobbs bill, and the 
Internal Security Act of 1950. 


18. The allegations of (4)(d) of the section are denied. 


AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 


By. /s/ Louise Pettibone Smith 


louise Pettibone Smith, Co-Chairman 
State of Connecticut 
County of Litchfield oe 
Louise Pettibone Smith, being duly sworn, deposes and says: 


I am a Co-Chairman of the American Committee for Protection of Foreign 


15. 
Born and have signed the foregoing Answer for it. I have read the answer 
and know its contents, and they are true to the best of my information and 
belief. 


/s/ Louise Pettibone Smith 


Louise Pettibone Smith 
Subscribed and sworn to before me this 23 day of September, 1953. 
[sf Raymond E. Larkin 


Notary Public 


Filed June 27, 1960 


ORDER _OF THS BOARD 
Having this day issued its Report in which, after a hearing upon a petition 
filed under subsection (a) of section 13 of the Subversive Activities Control 
Act of 1950, as amended, the Board finds that the American Committee for Pro- 
tection of Foreign Born, respondent, is a Commmist—front organization under 
the provisions of said Act, it is 
ORDERED that the respondent herein, American Committee for Protection of 
Foreign Born, shall register as a Commmnist-front organizetion pursuant to the 
said Act. 
By the Board. 
(BOARD SEAL) s/ Dorothy McCullough Lee, Chairman 
s/ Francis A. Cherry, Member 
s/ James R. Duncan, Member 
s. Thomas J. Donegan, Member 


Washington, D. C. 
June 27, 1560 A Vacancy 


16. 
Filed August 25, 1960 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,960 
AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 
Petitioner, 
Ve 
SUBVERSIVE ACTIVITIES CONTROL BOARD, 
Respondent 
PETITION FOR REVIEW 

American Committee for Protection of Foreign Born, by its attorney, 
petitions the Court to review and set aside the order of the Subversive 
Activities Control Board issued June 27, 1960, in the proceeding before said 
Board entitled William P, Rogers, Attorney General of the United States, 
Petitioner v. American Committee for Protection of Foreign Born, Respondent, 
Docket No. 109-53. 

Nature of the Proceedings 

The order involved herein was issued under Section 13(g)(1) of the Subver- 
sive Activities Control Act of 1950, as amended (hereinafter called the Act), 
50 U.S.C. 792(g)(1), after proceedings before the Subversive Activities Control 
Board (hereinafter called the Board), initiated under Section 13(a) of the Act, 
50 U.S.C. 792(a), by @ petition of the Attorney General for an order requiring 
the petitioner herein to register under Section 7 of the Act, 50 U.S.C. 786, as 


a “Commnist—front organization." (On June 27, 1960, the Board issued its order 


that petitioner "shall register as a Commmnist~front organization pursuant to 


17. 
the said Act." 
Jurisdiction and Venue 

Jurisdiction and venue exist in this Court by virtue of Section 1,(a) of 

the Act, 50 U.S.C. 793(a), which so far as pertinent provides: 
"The party aggrieved by any order entered by the Board 

under subsection (g), (h), (i) or (j) of Section 13, 

or subsection (f) of Section 13(A), may obtain a review of 

such order by filing in the United States Court of Appeals 

for the District of Columbia, within sixty days from the 

date of service upon it of such order, a written petition 

praying that the order of the Board be set aside." 

Grounds for Relief 

Relief is sought on the following grounds: 

1. The Act is unconstitutional on its face and as applied. 

2. The findings and order of the Board are not supported by a preponder- 
ance of the evidence. 

3. The order and findings are based on erroneous constructions of the Act. 

4. The order and findings are based on incompetent, irrelevant, remote, 
and immaterial evidence. 


5. The order and findings are based on irrational and arbitrary 


inferences and conclusions. 


6. The order and findings are based on tainted and unreliable testimony. 


7. ‘The Board erred by failing to take into account evidence favorable 
to petitioner and by failing to make findings favorable to petitioner where 
such findings were required by the evidence. 

8. The Board erred in the admission and exclusion of evidence and in 
the curtailment of cross-exemination. 


9. The Board erred in denying petitioner's motion to dismiss the 


petition of the Attorney General. 

10. The Board erred in refusing to require the production of statements 
of witnesses for the Attorney General relevant to the subject matter of their 
testimony. 

11. The Board erred in refusing to strike the testimony of John Lautner, 
a witness for the Attorney General, 

12. The Board erred in denying petitionerts motion to reopen the pro- 
ceeding in order to permit proof that the Attorney General's witness Hartle 
had given testimony which was, to the knowledge of agents of the Attorney 


General, untrue and perjurious. 


13. The proceeding before the Board was conducted in violation of due 


process of law. 

i. The Board had no jurisdiction in the absence of registration by, or 
a final order of registration against, the Commmist Party as a Commrnet 
action organization. 

15. The Board erred in holding that its determination that the Conmunist 
Party was a Communist-action organization was applicable and Conetcsere in 
this proceeding. 

Relief Prayed 

Wherefore, petitioner prays that the Court set aside the aforesaid order 

of the Board. 


Respectfully submitted, 


s/ Joseph Forer 


Joseph Forer 
711 Fourteenth Street, N.W. 
Washington, D. C. 

Attorney for Petitioner 


SUPPLEMENTAL JOINT APPENDIX - VOLUME I 


In The 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


_ fo: Ue 


No. 15,960 seat 


fgeh teal 


AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN;=*“ 
Petitioner, 


Ve 


SUBVERSIVE ACTIVITIES CONTROL BOARD, 


Respondent 


On Review of Order of the Subversive Activities Control Board 


Joseph Forer for respondent 


REPORT AND ORDER OF THE BOARD 


Decided June 27, 1960 


SUBVERSIVE ACTIVITIES CONTROL BOARD 


Docket No. 109-53 


WILLIAM P. ROGERS 
ATTORNEY GENERAL OF THE UNITED STATES 
PETITIONER 


v. 


AMERICAN COMMITTEE FOR PROTECTION 
OF FOREIGN BORN 


F. Kirk Maddrix and Malcolm F. Knight for petitioner 
during the original hearing, and James Lee Weldon, Jr. 
and Joseph M. Wysolmerski during reopened hearings. 
Oran H. Waterman and Anthony F. Cafferky also entered 
appearances for petitioner. 


Joseph Forer for respondent 


REPORT AND ORDER OF THE BOARD 


Decided June 27, 1960 
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ORDER... 
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PRELIMINARY STATEMENT 


This is a proceeding initiated by a petition of the Attorney General 
of the United States for an order of the Board determining that the American 
Committee for Protection of Foreign Born, respondent, herein sometimes 

“ referred to as the "American Committee" or "American", is a Communist- 

» front organization within the meaning of section 3 of the Subversive Activi- 

__ties Control Act of 1950 and as such must register pursuant to section 7 of 
that Act. 


The Board has earlier determined the Communist Party of the United 
«' States [hereinafter sometimes referred to as the "Communist Party" or 
'"Party''] to be a Communist-action organization within section 3 of the Act. 
* The substance of the petition herein is that respondent is a Communist-front 
» organization by reason of its being directed, dominated or controiled by the 
. Communist Party (a Communist-action organization) and primarily operated 
: for the purpose of giving aid and support to such Party. 2 Respondent's 
' answer to the petition denied that it is a Communist-front organization and 
“' denied that it is directed, dominated or controlled by any other organization. 


Hearings were held before a hearing examiner of the Board during 
* which the Attorney General presented 18 witnesses and 281 exhibits, and 
respondent 9 witnesses and 237 exhibits. Proposed findings were submitted 
» by both sides and the examiner issued a recommended decision, dated 
' September 10, 1957, that the Board order respondent to register as a Commu- 
nist-front organization. 


Exceptions to the examiner's findings were filed by respondent. and a 
memorandum in reply to the exceptions was filed by petitioner. While the 


1 Report and Order of the Board, issued April 20, 1953; Modified Report of 

the Board, issued December 18, 1956; Modified Report of the Board on Second 

| Remand, issued February 9, 1959. The determination has been affirmed by 

--the United States Court of Appeals for the District of Columbia Circuit. See 

| Communist Party v. Subversive Board, decided July 30, 1959, as yet unreported. 
The judgment of the Court of Appeals is presently pending review in the Supreme 
Court. 


» 


2 We reject respondent's contention, exception 10, that it cannot be bound by 
+*the Board's determination of the status of the Communist Party. If respondent 

was shown to hold the relationship to the Party alleged in the petition, then the 
: determination of the Party's status is binding and conclusive. 


3 No useful purpose would be served by detailing the petition and answer. 
' Where appropriate, specific allegations are set forth in connection with our 
+ findings of fact. 


Board had the case under advisement the United States Court of Appeals 
for the District of Columbia Circuit remanded to the Board for further 
proceedings the case in which the Board had determined the Communist 
Party to be a Communist-action organization. Because of that remand it 
was necessary to postpone further consideration of the instant proceeding 
until the completion of the Board's reevaluation of the Communist Party 
case.! On February 9, 1959, the Board issued its decision reaffirming 
the earlier determination that the Communist Party was a Communist- 
action organization. 


This proceeding was then reactivated by notice of the Board issued 
on March 2, 1959. On July 16, 1959, the Board ordered petitioner to make 
available to respondent any prior statements in his possession relating to 
certain specific matters testified to by the witnesses Hardin, Czarnowski, 
Harper and Markward, or in the alternative to submit to the Board for its 
in camera determination any documents containing information relating to 
the testimony but which petitioner claimed were not producible under the 
so-called Jencks statute, 18 U.S.C. 3500.2 The Board's order also required 
that petitioner afford respondent the opportunity to inspect documents in 
petitioner's possession which had been acquired by the witness Miller from 
the Los Angeles Committee but not offered in evidence? Respondent on 


En 


1The ultimate issue in this proceeding being respondent's alleged relation - 
ship to the Communist Party as a Communist-action organization, final 
determination by the Board of whether the Party was such an organization 
was a prerequisite to going forward with this proceeding. 


2During the hearing before the examiner, respondent had laid a foundation 
and requested the production of reports made by these witnesses to the 
Federal Bureau of Investigation on specific subjects of their testimony. 

The examiner's denial of the requests was assigned as error in respondent's 
exception 1. The Court of Appeals on January 9, 1958, in CPUSA v. SACB, 
254 F.2d314, held applicable to this Board's proceedings the principles of 
the then recent opinion of the Supreme Court in Jencks v. U.S., 353 U.S. 
657, concerning the production of F.B.I. reports, and in an unreported 
memorandum having reference to its January decision, the Court of Appeals 
on April 11, 1958, recognized the so-called Jencks statute which had been 
enacted by the Congress following the Supreme Court opinion. 


3Respondent's exception 4 to the recommended decision assigned as error 

the examiner's refusal to order these documents made available to respondent 
and the exception also assigned as error the receipt in evidence of petitioner's 
exhibits 70 and 71, introduced through the witness Miller. These exhibits 

have been stricken from the record by the Board's order of July 16, 1959. 

The documents ordered made available were turned over to respondent at a 
hearing held on September 21, 1959, and on September 25, 1959, counsel for 
respondent filed a, memorandum stating ''The respondent has no further request 
to make at this tirne with respect to the so-called Miller documents." 


2 


July 24, 1959, filed a motion to modify the reopening order of July 16, 
1959, so as to require the production of many other documents. This was 
denied by the Board for the reasons set forth in a memorandum opinion 
issued September 14, 1959, 


Reports of the witnesses Hardin and Harper were submitted by 
petitioner to the Board for the excision of irrelevant material and as so 
excised by the Board were turned over to respondent at a hearing held on 
September 21, 1959. Upon examination of the reports, respondent | 
requested the recall of the witnesses for further cross-examination in the 
light thereof and a hearing for such purpose was held on November 12, 1959. 
We consider infra the various contentions resulting therefrom. 


As to the witness Markward, petitioner submitted for the Board's in 

camera inspection an F,B. 1. memorandum relating to information previously 
| furnished by the witness on the particular subject matter of her testimony 

but petitioner took the position that the document was not producible to 
respondent. Thereafter petitioner also submitted an affidavit of the F.B.1L 
agent who had prepared the memorandum. Counsel for respondent was heard 
on the sufficiency of the affidavit. The Board determined that the document 
did not qualify for production under 18 U.S.C. 3500. The document and the 
agent's affidavit have been made a part of the record, sealed, as Board 
exhibit 1. 


Another issue on Markward's credibility was raised by respondent. 

| After the hearing before the examiner had closed, respondent filed on 
December 26, 1956, a written motion and accompanying affidavit to reopen 
the proceeding to present evidence and further cross-examine Markward to 
show that ''Markward committed perjury in her testimony in the Blumberg 
case [ United States v. Dr. Alfred Blumberg, D.C. E,D. Pa., Cr. No. 
17963] about Dr. Blumberg's alleged remarks at the June 10, 1945, meet- 
ing and about what Payne taugbt ina 1949 class. wl Respondent contended 
in exception 3 that the examiner erred in denying the motion. 


The motion sought to make a collateral attack upon Markward's 
general credibility since the subject matters of her testimony in this proceed- 
ing did not include and were not related to either Blumberg or any remarks 
he made at any meeting, or about Payne or anything he taught in any class, 
and neither of these persons rr the events were issues in this proceeding. 

‘ The motion thus went far beyond attempting to show prior inconsistent 
statements of the witness. 


— 
1 Responent also asserted that in an earlier case of United States v. F rankfeld, 
D.C. Md., Cr. No. 22322, Markward made no reference to Blumberg's 
remarks at the 1945 meeting although she testified that two of the defendants 

in Frankfeld were present at the meeting where Blumberg spoke. 
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Moreover, Markward appeared as a witness in the Board's proceed- 
ing involving the Communist Party and, having testified therein on matters 
touching upon some aspects of her earlier testimony in the Blumberg case, 
the Board admitted into evidence proffered portions of the Blumberg trial. 
The Board also considered certain other material going to the credibility of 
Markward.+ The examiner took official notice from the record in the 
Communist Party proceeding of Markward's testimony in the Blumberg case 
and concluded there was no warrant in recalling her for further cross-~- 
examination. Counsel for respondent here was counsel for the Communist 
Party in that proceeding. 


By officially noticing, as we do, all of the credibility items concern- 
ing Markward as they appear in the record of the Communist Party proceed- 
ing, including her testimony in Blumberg, respondent is given more than 
would be available for consideration had its motion to produce the Blumberg 
testimony alone been granted, Markward's testimony in this proceeding was 
limited and the effect of her entire testimony upon our ultimate conclusion 
herein is not of major importance. The only findings of fact of any signifi- 
cance based upon her testimony were unrebutted, not denied and not affected 
by the cross-examination, and the testimony from which the findings are 
made is credited. 


Petitioner elected not to produce the reports ordered by the Board 
in connection with the testimony of the witness Czarnowski, In view thereof 
respondent moved that the proceeding be dismissed or in the alternative that 
all the testimony of the witness be stricken. The alternative motion was 
granted and the Board's order, issued September 14, 1959, struck from the 
record all of Czarnowski's testimony. Thereafter both sides were heard on 
the status of the exhibits introduced through the witness. Pursuant to stipu- 
lation and agreement, certain of the exhibits, not depending upon the witness 
for their authentication, remain in the record, The Board's order issued 
September 30, 1959, struck from the record petitioner's exhibits 38, 39, 40, 
41, 42, 44, 45, 47, and 52, and respondent's exhibits 50, 51, 52, 53, 54, 55, 
56, 57, 58, and 59. 


Oe — 

1 See "Modified Report of the Board on Second Remand," issued February 9, 
1959, in Attorney General v. Communist Party, U.S.A.; Board Docket 

No. 51-101, pages 2-9; and'' Modified Report of the Board, '' issued December 18, 
1956, in the same proceeding, pages 3 & 4, It will be seen that subsequent to 
the filing of respondent's exceptions in the instant proceeding the Board has 
carefully and fully considered not only Markward's testimony in Blumberg 

but a number of other items going to her credibility, and has considered the 
cumulative effect of all of the credibility issues. 
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On February 11, 1960, oral argument was heard on the sufficiency 
of the evidence on the record, including what had transpired since the recom- 
mended decision. Counsel for both sides asked that we regard the Febru- 
ary 11 argument as supplemental to the oral argument on exceptions that 
was presented December 7, 1957. We have read and considered the entire 
record including the earlier arguments. The exceptions and arguments not 
specifically or by implication dealt with herein have been considered and 
rejected as not justified or necessary for discussion. A list of the witnesses 
for each side is attached hereto as an appendix and includes pertinent back- 
ground information. The factors applicable to the general evaluation of the 
witnesses, such as possible interest, have been taken into consideration and 
the testimony weighed and scrutinized as such considerations indicate. 


Respondent has contended in substance that the First Amendment and 
the due process clause are violated by finding "guilt under the Act" from its 
constitutionally protected activities in defending Communists or persons 
accused of having been Communists, and by relying upon its views and policies 
as nondeviation items. See respondent's exceptions 48 and 57. The reasoning 
of the Court of Appeals in finding no merit to similar assertions in Commu- 
nist Party, U.S.A. v. Subversive Activities Control Board is applicable here. 
See 223 F.2d 531, 544-46, 560, 561. Moreover, as we spell out in more 
detail under the 'FINDINGS OF FACT," infra, respondent's policies ‘and 
activities are examined not for objective validity but rather in the process of 
determining whether the fact of nondeviation, and the elements of a Commu- 
ist-front organization are present. 


FINDINGS OF FACT 


Respondent is an organization which has existed in the United States 
since in or about 1932 or 1933. Its main office or headquarters is in New 
York City. The activities of the organizaim have centered around the foreign 
born with considerable effort and attention given to the legal and propaganda 
defense of individuals involved in deportation and denaturalization cases. 
(Infra.) A substantial number of those defended and in whose behalf respond- 
ent has worked have been members of the Communist Party and individuals 
accused of being Party members. (Infra.) 


Anyone charged in deportation or denaturalization proceedings 
is entitled to be defended, and anyone or any organization may devote 
efforts to such defense. This is not to say, however, that an organi- 
zation engaged in these activities, which include as respondents do obtain- 
ing contributions of money and other support from the public (see infra), may 
not be required to register and make the disclosures covered by the Act if the 
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activities have been carried out under circumstances and for purposes 
which make the organization a "Communist-front organization" as defined 
in the Act. 


In this proceeding, the issues under the Attorney General's petition 
are, as stated supra, whether respondent's activities have been carried out 
under circumstances constituting in effect direction and control by the 
Communist Party of the United States, and whether the purposes for which 
the activities have been carried out had the primary aims and objectives of 
aiding and supporting the Communist Party. 


Before considering the evidence and making our determinations of 
these issues, it is pertinent to resolve the subsidiary issue of whether so- 
called area or local committees for the protection of the foreign born are 
branches or chapters of respondent so as to constitute one organization 
within the meaning of the Act. 


Area or Local Committees 


The petition of the Attorney General alleged that the American Com - 
mittee for Protection of Foreign Born "functions through its national office 
in New York City and through affiliated branches and chapters throughout 
the United States.'' (Amended Petition, p. 2.) In support of this allegation, 
petitioner presented evidence on various groups sometimes referred to in 
the record as "area" or "local committees, '' more specifically on: the Los 
Angeles Committee for Protection of Foreign Born, the Michigan Committee 
for Protection of Foreign Born, the Midwest Committee for Protection of 
Foreign Born, the New England Committee for Protection of Foreign Born, 
the Northwest Committee for Protection of Foreign Born (which appears prior 
to the time of the hearing to have changed its name to Washington State Com- 
mittee for Protection of Foreign Born), and the Western Pennsylvania Com - 
mittee for Protection of Foreign Born.! 


Respondent denied this allegation of the petition and presented evi- 
dence from which it was argued that the area or local committees are inde- 
pendent, that the American Committee has no control over them, and that the 
American Committee cannot be held responsible for the area committees, and 
vice-versa. Respondent's witnesses, particularly the executive secretary, 
Abner Green, acknowledged the existence of the above named committees as 
well as of a Northern California Committee for Protection of Foreign Born, a 
Minnesota Committee for Protection of Foreign Born, a Philadelphia Com - 
mittee to Defend Foreign Born, and a Committee to Protect Oregon's Foreign 


I Petitioner's principal witness on the Midwest Committee was Czarnowski 
whose testimony has been stricken. (See supra.) There remain in the record 
as to the Midwest Committee certain exhibits and the testimony of some of 
respondent's witnesses. 
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Born. There is no evidence, other than incidental reference at the most, 
to three of these four last named committees. 


Documentary evidence in the form of official publications of the 
American Committee and of various of the so-called area or local committees 
established a continuous and consistent pattern of authoritative references to 
the American Committee as the national office or national organization, and 
the area or local committees as "part of" and "affiliated to'' the American 
Committee. We set forth below some examples, applicable to the American 
Committee, Northwest, Midwest, and Los Angeles committees, 


The Lamp, a periodical admittedly published and distributed by the 
American Committee and its official organ, reported in the issue for August 
1949, that there had been "established a Northwest Committee for Protection 
of Foreign Born as a part of the ACPFB,"' (Resp. Ex. 151, p. 4, emphasis 
added.) An undated brochure or pamphlet issued by the Northwest Committee 
described itself as 'Affiliated to the American Committee for Protection of 
Foreign Born" and listed names of officers and sponsors of the American 
Committee preceding a list of the names of officers and sponsors of the 
Northwest Committee. (A.G. Ex. 34.) 


The issue of The Lamp for September-October 1948, under the head- 
ing "Work and Activities of American Committee'' and the subheading ''Organ-~ 


ization,"' related that: 


"The National Office of the American Committee is located 
in New York City. A Midwestern Office is maintained in 
Chicago, serving the foreign born in Illinois, Indiana, and 
Wisconsin." (A.G. Ex. 198.) 


A brochure or pamphlet issued by the Midwest Committee announcing 
its formation in 1947, stated: 


"The Mid-West Committee functions as a part of a national 
organization, the American Committee for Protection of 
Foreign Born, which has served the American people for 
the past 14 years." (A.G. Ex. 256.) 


This same pamphlet of the Midwest Committee contained an appeal for contri- 
butions of money and stated that annual contributors would receive The Lamp 
and other material regularly. (As setforth, supra, The Lamp is the ne official 
organ published by the American Committee.) __ 


The Los Angeles Committee was reorganized as the result of a 
conference held in Los Angeles in October of 1950, anda report issued by 
the Committee stated: 


"The Committee shall be affiliated to the national organ- 
ization known as the American Committee for Protection 
of Foreign Born, for purposes of mutual support, exchange 
of information, and co-ordination of activities pertinent to 
the Committee's aims."" (A.G. Ex. 54, p. 2.) 


Petitioner's ‘evidence on the policies and activities of the American 
Committee and of the various area or local committees demonstrated that 
in actual practice an association existed of the very nature held out to exist 
in the official publications, This evidence showed that the policies, programs 
and aims are identital; that the American Committee and the local committees 
work together and exchange literature and correspondence; that the American 
Committee and the local committees have a number of dual officers and the 
persons primarily active in and responsible for the management and direction 
are members of the Communist Party; and that the American Committee, 
especially through its executive secretary, Abner Green, had been active in 
the formation and organization of the local committees. (See infra. ) 


The identical nature of the policies, programs and aims is revealed 
from our findings, infra, One aspect not readily apparent therefrom is that 
the tenor of the official publications of the American Committee has been the 
nationwide scope of its activities and deportation cases handled by the area 
committees have been treated as part of its activities by the American Com- 
mittee. ! Examples of the latter were: the cases of Joe Weber, Refugio 
Ramon Martinez, and James MacKay handled by the Midwest Committee; 
the Mexican deportees and a group referred to as the Terminal Island Four 
handled by the Los Angeles Committee; and the Giacomo Quattrone-Ponzi 
case handled by the New England Committee. 


The evidence showing that the American Committee and the area 
committees worked together and exchanged material, and the evidence that 
American has been active in such things as the formation of the area com- 
mittees is overlapping. Mlustrations of the facts in these respects as they 
were established by the evidence are set forth in the following paragraphs. 


—_ 
1 The American Committee has from time to time listed various organ- 
izations which the Committee said aided or supported the American Com- 
mittee and its campaigns. In no instance of record were the area or local 
committees so listed, indicating that they were considered more than 
supporting groups. 


Abner Green, executive secretary o '"American}' was the principal 
speaker at a meeting called to form the New England Committee, and Green 
stated at the time that the American Committee would work together with 
the New England Committee and assist it in every manner. 


Green visited Los Angeles and discussed with the executive secretary 
of the Los Angeles Committee the plans for reorganization of that area com- 
mittee. Petitioner's witness Miller, who had been Secretary of the Execu- 
tive Board of the Los Angeles Committee, showed that Green acted as co- 
ordinator of all area committees; that at Green's request all Los Angeles 
Committee literature was sent to the American Committee so Green could 
be kept informed at all times as to what was being done by the Los Angeles 
Committee; and, that Green kept in close touch with the activities of the Los 
Angeles Committee. 


In 1953, Abner Green met with top officials of the Communist Party 
in the Northwest United States and stated that he was satisfied with the 
progress of the Northwest Committee and was pleased with the response at 
meetings and conferences that were being held around his visit there. 


The September-October 1948 issue of The Lamp, supra, announced 
that the Midwest Committee was moving its office to 431 South Dearborn 
Street in Chicago, and that that office would also serve as the local head- 
quarters for the American Committee's 15th Anniversary National Confer- 
ence. (A.G. Ex. 198.) Green served as chairman of one of the sessions 
of a conference sponsored by the Midwest Committee in Chicago in March 
1951. 


The remaining consideration in connection with petitioner's evidence. 
on the relationship between the American Committee and the area committees 
concerns the officers and persons active in the management and direction of 
the various groups. Our findings, infra, under the heading "Respondent's 
Management, Direction and Supervision'' showing the important roles played 
by members and functionaries of the Communist Party are relevant to the 
matter of the relationship between American and the area Committees. In 
addition, the record shows that a number of individuals who held office in the 
area committees or were sponsors, were at the same time officers or sponsors 
of the American Committee. 


Illustrative of the latter, and limited to the time of the hearing, the 
record shows that: Anton Julius Carlson was a sponsor of the American Com- 
mittee and co-chairman of the Midwest Committee; Pearl M. Hart was a vice- 
chairman and director of American and Chairman of Midwest; Reverend Charles 
A. Hill was a sponsor and a director of American and co-chairman of Michigan; 
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Louise Pettibone Smith was former chairman, present honorary chairman 
of American and honorary chairman of New England; Mildred Treffman was 
a director of American and executive secretary of the Midwest; and, Lenus 
Westman was a director of American and executive secretary of the North- 
west Committee. 


Petitioner put in evidence a Constitution of the American Committee 
which provided in Article Ill for the organization of 'sub-Committees of the 
American Committee, both regional and in the different language fields, to 
function in accordance with the program of the American Committee. WV 
(A.G. Ex. 160.) Respondent put in eviderre a Constitution reflecting changes 
made in 1950 or 1951, which did not contain the foregoing, and provided, in 
part, that: 


“The American Committee shall be an unaffiliated, non- 


membership, independent, non-partisan body cooperating 


with all other organizations inter ested in any phases of 
its program." (Resp. Ex. 88.) 


Respondent relies upon this provision and the testimony of the witnesses, 
particularly Abner Green, in arguing that the area committees are not associ- 
ated with or a part of the American Committee. We find the attempted denials 
of affiliation are not convincing. 


When asked on direct examination whether the American Committee 
had any affiliated branches or chapters, Abner Green qualified his answer 
by replying "not to my understanding of the term ‘affiliated branches or 
chapters.'" (Tr. 5121.) His explanation of a reference in the American Com-~ 
mittee's own publication, The Lamp, to the Midwest Committee as the Mid- 
West Office of the American Committee, was that the reference was ''by 
inadvertence." (Tr. 5151.) His explanation of the statement in The Lamp that 
the Northwest Committee was ''a part of" the American Committee (Resp. Ex. 
151, supra) was “That was simply a formulation and use of language which 
didn't square with the facts as they were at the time or the organizational setup 
that existed at the time." (Tr. 5184.) His explanation on cross-eamination, of 
the Northwest Committee's reference to itself as affiliated to the American 
Committee (supra) was that he wrote to the Committee that they had no right 
or authorization to indicate that they were affiliated with the American Com- 
mittee. Green placed this as probably in 1949, said he did not think he had a 
copy of the letter, ‘and his impression was that he did not consult with the board 
of directors in connection with it. We note in this connection that a publication 
of the American Committee called "Review of the Year 1950" (A.G. Ex. 25) 
contained the following at page 4: 


"American Committee for Protection of Foreign Born 
NATIONAL OFFICE: 
23 West 26th Street 
New York, 10, N. Y. 


MIDWEST: 
431 S. Dearborn St., Room 317 
Chicago 5, Ulinois 


NORTHWEST: 
300 Mutual Life Building 
Seattle, 4, Washington 


SOUTHERN CALIFORNIA: 
326 West Third St., Room 311 
Los Angeles, 13, California" 


The addresses given are those which the record shows were also 
addresses of area committees here involved.” This indicates that even after 
the Northwest Committee had officially proclaimed its affiliation to the 
American Committee, and after the date when Green said he wrote the letter, 
the American Committee itself continued to recognize the Northwest Com- 
mittee as the American Committee's Northwest Office. 


Green and Smith, and to an extent the other witnesses for respondent, 
testified on direct examination that the American Committee does not choose 
the officers or the governing bodies of the local committees, does not claim 
or assert any power to direct or control any one of the local committees, does 
not finance the local committees, and does not tell the local committees what 
to do with their funds. On direct examination, Green testified that it is true 
that American and the locals work and consult together and that in "different 
ways'' the American Committee has taken the initiative in getting the local 
committees established. (Tr. 5138.) Smith testified to a "good deal of 
cooperation" among the locals and between the locals and the national. (Tr. 4132. 


Also on direct examination, Green answered "Yes" to the question 
whether before Pearl Harbor there were groups considered as branches or 
chapters or parts of the American Committee but that in 1943 there were 
"None that I can recall." (Tx. 5127.) On cross~examination he was asked 
whether in 1949, under the constitution then in effect which was also in effect 
before Pearl Harbor, it was possible for an organization to affiliate with the 


1 The record indicates that at the particular time some or all of the other 
then existing area committees did not have offices; e. g.,5 Professor Smith’s 
testimony that the New England Committee before 1954, operated out of the 
home of Ruth Hillsgrove. 
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Louise Pettibone Smith was former chairman, present honorary chairman 
of American and honorary chairman of New England; Mildred Treffman was 
a director of American and executive secretary of the Midwest; and, Lenus 
Westman was a director of American and executive secretary of the North- 
west Committee. 


Petitioner put in evidence a Constitution of the American Committee 
which provided in Article Ill for the organization of 'sub-Committees of the 
American Committee, both regional and in the different language fields, to 
function in accordance with the program of the Ame rican Committee." 

(A.G. Ex. 160.) Respondent put in evidence a Constitution reflecting changes 
made in 1950 or 1951, which did not contain the foregoing, and provided, in 
part, that: 


“The American Committee shall be an unaffiliated, non- 
membership, independent, non-partisan body cooperating 
with all other organizations interested in any phases of 
its program." (Resp. Ex. 88.) 


Respondent relies upon this provision and the testimony of the witnesses, 
particularly Abner Green, in arguing that the area committees are not associ- 
ated with or a part of the American Committee. We find the attempted denials 
of affiliation are not convincing. 


When asked on direct examination whether the American Committee 
had any affiliated branches or chapters, Abner Green qualified his answer 
by replying ''not to my understanding of the term ‘affiliated branches or 
chapters." (Tr. 5121.) His explanation of a reference in the American Com- 
mittee's own publication, The Lamp, to the Midwest Committee as the Mid- 
West Office of the American Committee, was that the reference was "by 
jnadvertence."' (Tr. 5151.) His explanation of the statement in The Lamp that 
the Northwest Committee was ''a part of" the American Committee (Resp. Ex. 
151, supra) was 'That was simply a formulation and use of language which 
didn't square with the facts as they were at the time or the organizational setup 
that existed at the time." (Tr. 5184.) His explanation on cross-examination, of 
the Northwest Committee's reference to itself as affiliated to the American 
Committee (supra) was that he wrote to the Committee that they had no right 
or authorization to indicate that they were affiliated with the American Com- 
mittee. Green placed this as probably in 1949, said he did not think he had a 
copy of the letter, and his impression was that he did not consult with the board 
of directors in connection with it. We note in this connection that a publication 
of the American Committee called 'Review of the Year 1950" (A.G. Ex. 25) 
contained the following at page 4: 


"American Committee for Protection of Foreign Born 
NATIONAL OFFICE: 
23 West 26th Street 
New York, 10, N. Y. 


MIDWEST: 
431 S. Dearborn St., Room 317 
Chicago 5, Illinois 


NORTHWEST: 
300 Mutual Life Building 
Seattle, 4, Washington 


SOUTHERN CALIFORNIA: 
326 West Third St., Room 311 
Los Angeles, 13, California" 


The addresses given are those which the record shows were also 
addresses of area committees here involved.” This indicates that even after 
the Northwest Committee had officially proclaimed its affiliation to the 
American Committee, and after the date when Green said he wrote the letter, 
the American Committee itself continued to recognize the Northwest Com-~ 
mittee as the American Committee's Northwest Office. 


Green and Smith, and to an extent the other witnesses for respondent, 
testified on direct examination that the American Committee does not choose 
the officers or the governing bodies of the local committees, does not claim 
or assert any power to direct or control any one of the local committees, does 
not finance the local committees, and does not tell the local committees what 
to do with their funds. On direct examination, Green testified that it is true 
that American and the locals work and consult together and that in ''different 
ways'' the American Committee has taken the initiative in getting the local 
committees established. (Tr. 5138.) Smith testified to a 'good deal of 
cooperation" among the locals and between the locals and the national. (Tr. 4132, 


Also on direct examination, Green answered ''Yes" to the question 
whether before Pearl Harbor there were groups considered as branches or 
chapters or parts of the American Committee but that in 1943 there were 
"None that I can recall." (Tr. 5127,) On cross-examination he was asked 
whether in 1949, under the constitution then in effect which was also in effect 
before Pearl Harbor, it was possible for an organization to affiliate with the 


1 The record indicates that at the particular time some or all of the other 
then existing area committees did not have offices; e.g., Professor Smith's 
testimony that the New England Committee before 1954, operated out of the 
home of Ruth Hillsgrove. 
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American Committee. He replied "It was possible under the constitution 
but not possible in any concrete or real manner."' (Tr. 6792.) 


Regarding the change in the constitution, Green testified on direct 
examination that the revision had no effect on the relationship between the 
American Committee and the local committees existing at the time of the 
revision. 


Respondent's witnesses Carlson, Hill, and McArthur also testified 
that the locals are independent. We note, however, that this testimony was 
not unequivocal. Carlson said that basically the problems, plans, and scopes 
of Midwest and American are jdentical. Hill said that Michigan and American 
are "kindred" organizations which cooperate but are autonomous. McArthur 
referred to the American Committee as the "national organization" and said 
the locals "parallel the function of the American Committee." (Tr. 5563.) 


Respondent's witness Reverend Moulton testified on direct examination 
that there were a number of "branches" of the American Committee in this 
country. On cross-examination he said there was one in the Northwest, one 
in Los Angeles, one in the Midwest, one in New England, and one in the 
South. On redirect examination, he stated as to the relationship between 
the American Committee and the local committees: '". . . I think they are 
children of the parent organization." (Tr. 7067.) 


The American Committee and the area committees are not incorpo- 
rated. The fact that the area committees have their own officers and other 
indicia of day to day autonomy is not inconsistent with their being associated 
with the American Committee. Such characteristics are commonplace in 
organizations consisting of a national body and affiliated branches or chapters. 
We find on the entire record that the American Committee and the various area 
or local committees are associated together for joint action on particular 
subjects. Together they constitute a voluntary association and one organ- 
ization within the meaning of the term "organization" set forth in section 
3(2) of the statute. 
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Section 3(2) provides: 'The term 'organization' means an or ganization, 
corporation, company, partnership, association, trust, foundation, or 
fund; and includes a group of persons, whether or not incorporated, 
permanently or temporarily associated together for joint action on any 
subject or subjects." 


Respondent's Direction, Management and Supervision 


Considerable evidence was presented by petitioner on the issue’ of the 
extent to which persons active in the management, direction, or supervision 
' of respondent, including the local branches, have been active in the manage - 
‘ment, direction, supervision, or as representatives of, the Communist 
Party. (Section 13(£)(1) of the Act.) 


The record is clear, and we find, that Abner Green, who appeared 
as a witness for respondent, had been for a number of years, and at the time 
of the hearing was, the top functionary of the national organization and the 
most influential official in respondent's management and direction. It is un- 
necessary to detail here the many facts, established by oral and documentary 
' evidence of both parties, showing Green's importance. He became as'sociated 
with respondent in 1935, became executive secretary in late 1941, and had 
: held that position continuously up to and including the date of the hearing. 
“| Green has been primarily responsible for the work and activities of the organ- 
: ization; he has travelled extensively throughout the country on re spondent's 
business; and, he has compiled respondent's official publication, The: Lamp. 


Petitioner's witness Lautner, who had been a responsible Communist 

Party functionary for about twenty years up to early 1950, testified without 

. contradiction or denial by Green, and we find, 1 that Abner Green attended 
Communist Party meetings; that Green attended the 1948 national convention 
of the Party; and that, although the 1948 convention was the last meeting at 
which Lautner recalls seeing Green, Lautner saw him in the Communist Party 

' building on numerous occasions after 1948. A copy of the Communist Party 
official organ, the Daily Worker, issue for September 7, 1938, named Abner 
Green as one of four members of the Communist Party participating in a Party 
sponsored radio broadcast. (A.G. Ex. 168.) An article in the Party's official 


| T There is no basis for finding, as counsel for respondent contends we should, 
that Lautner's testimony is unreliable. We likewise reject respondent's 

: contention that all of Lautner's testimony should be stricken because on cross- 
examination when asked where he lived, he replied'"'... Department of Justice 
Building, Room 3266, Washington, D.C." but declined to state his residence 
address unless given "guarantees as to my personal safety'' because of threats 
upon his life by ''Communist Party underground characters." (Tr. 1083 - 1084, 

' 1835.) Lautner's direct testimony covered 100 pages of the transcript and he 
was cross-examined for 283 pages. We see no basis for contending that the 

absence of Lautner's residence address in any way impaired cross- -examination. 

Respondent developed that at the time of testifying Lautner was a paid employee 
of petitioner and the cross-examination shows that respondent's counsel was 
adequately informed as to Lautner's background, environment and activities. 
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organ, Political Affairs, for February 1951, referred to "the Committee 
for the Protection of the Foreign Born, led by the devoted and indefatigable 
Abner Green. .. ."' (A. G. Ex. 229.) 


Green in testifying as a witness for respondent in this proceeding did 
not deny that he was or had been a member of the Communist Party.! On 
cross-examination he refused to answer, on grounds including the Fifth 
Amendment privilege against self-incrimination, the question whether during 
bis time with respondent he was ever a member of the Communist Party. 


Lautner in addition to the above, also testified that in early 1942, 
as best as he could recall the date, he and another party functionary, Avro 
Landy, were designated by the Communist Party governing committee to 
make a decision involving a dispute in the American Committee for Protection 
of Foreign Born between Abner Green and one Irving Novick, whom Lautner 
described as its "leader" at the time; that both Green and Novick were Party 
members and subject to Party discipline and decisions; that Lautner and 
Landy had Green and Novick appear before them at the national headquarters 
of the Communist Party to express their respective sides of the dispute; 
that the decision was that there was a bad working relationship between the 
two and Novick should be removed and Green put in as "head" of the American 
Committee; and, that as a result of the decision, Abner Green, whom Lautner 
identified at counsel table, was made the head. (Tr. 991-996.) 


1 Petitioner's witness Hardin testified that he attended a closed meeting of 
the Communist Party with Green in Johnstown, Pennsylvania, in 1949, and 
another party meeting in Pittsburgh, also in 1949, at which Green was 
present. Green contradicted Hardin as to both meetings. He testified that 
while he did attend a meeting in Johnstown in 1949, it was a meeting of the 
American Slav Congress and that he was in New York City at the time fixed 
by Hardin's testimony as to when the meeting in Pittsburgh took place. At 
the reopened hearing it developed that Hardin, serving 25 an informant for 
the F.B.1. at the time, had not reported on any Communist Party meeting 

in Pittsburgh in late 1949, at which Green was present. It also developed 
that meetings Hardin had characterized in his testimony as being the 
Nationality Committee of the Communist Party were referred to in his 
F.B.I, reports merely as the "Nationality Picnic" and the "Nationality 
Group." (Resp. Exs. 277 and 278.) We have fully reviewed all of Hardin's 
testimony and have ruled that there is no indication he was lying. (Rulings 
of the Board issued January 14, 1960.) On the other hand, there is sufficient 
doubt whether the Johnstown and Pittsburgh meetings about which he testified 
were formal Party meetings and we have not considered them in deciding 
that Abner Green was shown to be a Party member. 


In attempted contradiction, Green testified that he succeeded one 
Curt Swinburne as executive secretary, actually assuming the duties some- 
time in October or November 1941 and being formally elected to the post 
by the Board of Directors on December 29, 1941, as reflected in the 
minutes which were received in evidence; and that Novick, who never had 
been executive secretary, left respondent regretfully because he had'to 
earn a better living for his family. On cross-examination, Green while 
denying he met with Lautner and Landy and Novick in 1942, and (on re- 
direct) in 1941, refused to answer on Fifth Amendment grounds a number 
of questions designed to explore the matter. 


The fact that Green succeeded Swinburne as executive secretary is 
not necessarily inconsistent with Lautner's testimony. There is no basis 
for assuming that Lautner meant that Novick was the executive secretary 
at the time. The record shows that Novick had been one of the early 
functionaries of respondent and no evidence contradicts Lautner's descrip- 
tion of him as the "leader.'' Moreover, the undisputed facts are that 
Novick left and Green, in becoming executive secretary, developed into 
the factual head of the organization. Under all of the circumstances, we 
do not consider Lautner's possible error in the date to be material and we 
credit the substance of his testimony. To the extent that Green's testimony 
is contradictory, it is not credited. 


Petitioner's witness Hartle, who held high leadership positions in the 
Communist Party in the Party's Northwest District, testified without contra - 
diction or denial, and we find, that Henry Huff, chairman of the Party District 
at the time, reported to a meeting of the District Board in the period between 
1948-1950 that he had met with Abner Green and Marion Kinney (see infra) on 
the occasion of a visit that Green made to the Seattle District as national head 
of the American Committee. In addition to this reported meeting of Green 
with a high Communist Party leader, Hartle also established that she met 
Abner Green in 1953 when Green was present at a luncheon meeting of the 
defendants in a Smith Act trial in Seattle; that there were present at this 
meeting Henry Huff, chairman of the Party District Committee and a co- 
defendant with Hartle in the Smith Act trial, Paul Bowen, a member of the 
Party District Committee and also a co-defendant, and John Daschbach and 
Terry Pettus, likewise District Committee members and co-defendants; and, 
that Green talked at this meeting with Henry Huff about the work of the 
American Committee and of the progress, with which Green was pleased, of 
the Northwest Committee for Protection of Foreign Born in the Seattle area. 


These facts as established by Hartle are consistent with Green being 
a member of the Party and tend to corroborate Lautner's testimony that Green 
became leader of respondent by decision of the Communist Party and served 
therein as a representative of the Party. 
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organ, Political Affairs, for February 1951, referred to "the Committee 
for the Protection of the Foreign Born, led by the devoted and indefatigable 
Abner Green. .. ." (A. G. Ex. 229.) 


Green in testifying as a witness for respondent in this proceeding did 
not deny that he was or bad been a member of the Communist Party. 1 On 
cross-examination he refused to answer, on grounds including the Fifth 
Amendment privilege against self-incrimination, the question whether during 
his time with respondent he was ever a member of the Communist Party. 


Lautner in addition to the above, also testified that in early 1942, 
as best as he could recall the date, he and another party functionary, Avro 
Landy, were designated by the Communist Party governing committee to 
make a decision involving a dispute in the American Committee for Protection 
of Foreign Born between Abner Green and one Irving Novick, whom Lautner 
described as its "leader" at the time; that both Green and Novick were Party 
members and subject to Party discipline and decisions; that Lautner and 
Landy had Green and Novick appear before them at the national headquarters 
of the Communist Party to express their respective sides of the dispute; 
that the decision was that there was a bad working relationship between the 
two and Novick should be removed and Green put in as "head" of the American 
Committee; and, that as a result of the decision, Abner Green, whom Lautner 
identified at counsel table, was made the head. (Tr. 991-596.) 


1 Petitioner's witness Hardin testified that he attended a closed meeting of 
the Communist Party with Green in Jobnstown, Pennsylvania, in 1949, and 
another party meeting in Pittsburgh, also in 1949, at which Green was 
present. Green contradicted Hardin as to both meetings. He testified that 
while he did attend a meeting in Johnstown in 1949, it was a meeting of the 
American Slav Congress and that he was in New York City at the time fixed 
by Hardin's testimony as to when the meeting in Pittsburgh took place. At 
the reopened hearing it developed that Hardin, serving as an informant for 
the F.B.1I. at the time, had not reported on any Communist Party meeting 

in Pittsburgh in late 1949, at which Green was present. It also developed 
that meetings Hardin had characterized in his testimony as being the 
Nationality Committee of the Communist Party were referred to in his 
F.B.I. reports merely as the "Nationality Picnic" and the "Nationality 
Group." (Resp. Exs. 277 and 278.) We have fully reviewed all of Hardin's 
testimony and have ruled that there is no indication he was lying. (Rulings 
of the Board issued January 14, 1960.) On the other hand, there is sufficient 
doubt whether the Johnstown and Pittsburgh meetings about which he testified 
were formal Party meetings and we have not considered them in deciding 
that Abner Green was shown to be a Party member. 


In attempted contradiction, Green testified that he succeeded one 
Curt Swinburne as executive secretary, actually assuming the duties some- 
time in October or November 1941 and being formally elected to the post 
by the Board of Directors on December 29, 1941, as reflected in the. 
minutes which were received in evidence; and that Novick, who never had 
been executive secretary, left respondent regretfully because he had'to 
earn a better living for his family. On cross-examination, Green while 
denying he met with Lautmer and Landy and Novick in 1942, and (on re- 
direct) in 1941, refused to answer on Fifth Amendment grounds a number 
of questions designed to explore the matter. : 


The fact that Green succeeded Swinburne as executive secretary is 
not necessarily inconsistent with Lautner's testimony. There is no basis 
for assuming that Lautner meant that Novick was the executive secretary 
at the time. The record shows that Novick had been one of the early 
functionaries of respondent and no evidence contradicts Lautner's descrip- 
tion of him as the "leader.'' Moreover, the undisputed facts are that 
Novick left and Green, in becoming executive secretary, developed into 
the factual head of the organization. Under all of the circumstances, we 
do not consider Lautner's possible error in the date to be material and we 
credit the substance of his testimony. To the extent that Green's testimony 
is contradictory, it is not credited, 


Petitioner's witness Hartle, who held high leadership positions in the 
Communist Party in the Party's Northwest District, testified without contra- 
diction or denial, and we find, that Henry Huff, chairman of the Party District 
at the time, reported to a meeting of the District Board in the period between 
1948-1950 that he had met with Abner Green and Marion Kinney (see. infra) on 
the occasion of a visit that Green made to the Seattle District as national head 
of the American Committee. In addition to this reported meeting of Green 
with a high Communist Party leader, Hartle also established that she met 
Abner Green in 1953 when Green was present at a luncheon meeting of the 
defendants in a Smith Act trial in Seattle; that there were present at'this 
meeting Henry Huff, chairman of the Party District Committee and a co- 
defendant with Hartle in the Smith Act trial, Paul Bowen, a member of the 
Party District Committee and also a co-defendant, and John Daschbach and 
Terry Pettus, likewise District Committee members and co-defendants; and, 
that Green talked at this meeting with Henry Huff about the work of the 
American Committee and of the progress, with which Green was pleased, of 
the Northwest Committee for Protection of Foreign Born in the Seattle area. 


These facts as established by Hartle are consistent with Green being 
a member of the Party and tend to corroborate Lautner's testimony that Green 
became leader of respondent by decision of the Communist Party and served 
therein as a representative of the Party. 
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We find that Green was a member of the Communist Party and 
became the leader of respondent by decision of the Communist Party, and 
we conclude that Green remained and was a member of the Communist Party 
at the time of the hearing. 


The only other person shown, in recent years at least, to have been 
particularly active in the management of respondent on a national level was 
Harriet Barron, At the time of the hearing and for a number of years prior 
Harriet Barron held the title of administrative secretary. Respondent's 
witness Saltzman testified on direct examination that she had met other 
people in respondent's office ''But Abner Green and Harriet Barron are the 
main people." (Tr. 4572.) Respondent's witness Professor Louise Pettibone 
Smith testified that Green and Barron carried on the organization's day-to- 
day activities. 


Lautner testified without contradiction or denial, and we find, that 
he bad Communist Party business with Harriet Barron; that he attended 
Communist Party meetings at which she was present in the 1930's and the 
1940's; and, that in 1949 she visited him at his office at Party headquarters. 
From this and the entire record, we find that at the time of the hearing and 
for a number of years prior thereto Harriet Barron was a member of the 
Communist Party. 


From 1948 until the position was abolished in 1952 the title and duties 
of naturalization aid director were held and carried out by Communist Party 
member Dorothy Strange. (See infra, page 26 -) 


We find that on the national level respondent at the time of the hear- 
ing was and for a number of years prior had been managed, directed, and 
supervised by Abner Green and Harriet Barron, both of whom were at the 
game time members of the Communist Party. From the fact that Green 
became the top leader of respondent at the direction of the Communist Party, 
and from other evidence of record, it is concluded that he has served as a 
representative of the Communist Party in operating respondent. 


Respondent presented the testimony of two persons who at the time 
of the hearing were honorary co-chairmen of the organization, Professor 
(emeritus) Louise Pettibone Smith was co-chairman in the years 1952 and 
1953, and an honorary co-chairman fér each year thereafter. She was also 
honorary chairman of the New England Committee. Bishop Arthur W. Moulton 
(retired) had been an bonorary chairman since about 1949. Smith and Moulton 
have each been a "sponsor" of respondent - Smith since about 1950 and Moulton 
since about 1945. 


It is clear from the entire record as well as their own testimony 
that neither Smith nor Moulton has been at all active in the actual manage- 
ment, direction or supervision of respondent. Therefore, their positions 
in the organization have no substantial relevancy to the precise issue of the 
extent that the organization is managed, supervised or directed by Commu- 
nist Party functionaries or representatives. On the broader overall issue 
of whether the Communist Party dominates or directs respondent, both 
Smith and Moulton testified to the effect that they accepted their positions 
because of sympathy for the foreign born and a belief that respondent was 
working in the best interests of the foreign born and of the United States, 
and that they were elected to their positions (the inference sought to be 
made that the Communist Party had nothing to do with it, that no one put 
them on the list of sponsors or put them in as honorary officers. ) 


Yet, Moulton knows absolutely nothing, according to his ‘testimony, 
about how he was selected and elected. On cross-examination it was devel- 
oped that he was not a candidate for the office, and on being asked whether 
someone invited him to serve, he merely replied that "I was elected and 
accepted it.'"' (Tr. 7052.) The first that he knew he was being considered 
for honorary co-chairmanship was when he was advised that he had been 
elected. He implied that he accepted the office "'to help out and be nice" 
and testified that "I didn't ask any questions."" (Tr. 7053.) 


Smith also, according to her testimony merely ''was asked to be a 
sponsor, and I accepted." (Tr. 3979.) She then decided to go to the annual 
conference in Chicago because "I wanted to know what I was sponsoring in 
more detail than I did know." (Tr. 3996.) When she sent word to the New 
York office that she was going to be in Chicago and would like to be at the 
conference, ''someone'' wrote and asked if she would speak and "'they, '' she 
doesn't remember who, then wrote her a letter asking whether she would 
allow her name to be offered in nomination as a co-chairman, which she did. 
(Tr. 3997, 4001.) Smith was a sponsor of a Citizen's Emergency Committee 
formed for the specific purpose of defending 16 Communist Party officials on 
trial for violating a Federal criminal statute. Ata meeting in Detroit, Mich- 
igan in December 1952, of the American Committee or the Michigan Committee for 


_ 
1 Moulton has never attended any meetings or banquets of respondent and has 
never visited respondent's office. Smith had no desk at the office; she simply 
visited the office occasionally; and she did not know who performed the duties 
of naturalization aid director or general counsel. Her position as honorary 
chairman of the New England Committee "was really just a matter of giving 
my name" and she never worked for them. (Tr. 4193.) The recordias to both 
Smith and Moulton bears out Moulton's observation that most of the work of 
any organization is "rather independent of honorary chairmen." (Tr. 7053.) 
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Protection of Foreign Born, at which Smith presided, one Nat Ganley, 

under indictment under the Smith Act, in giving a speech said that he 

was a Communist and proud to be a Communist, and Smith stated that 
America needs more loyal Communists like Mr. Ganley. Smith 

wrote a letter to Federal District Court Judge Medina, during the time 

he was presiding over the trial of top Communist Party leaders, to the 
effect that it was not to anybody's advantage to put a martyr halo around 

the Communist Party leaders. Smith believes that if the executive 
secretary of the Michigan Committee was a member of the Communist 
Party it makes no difference as long as "he did his job for us."" (Tr. 4365.) 


We find on this record that the fact that Smith and Moulton are 
honorary co-chairmen of re spondent, and the fact that they have carried 
out a few activities in behalf of respondent's work in connection with the 
foreign born, are not necessarily inconsistent with respondent being 
dominated and controlled by the Communist Party and operated for Party 
purposes. 


We now examine the evidence as.to Communist Party affiliations 
of those persons active in the local branches of respondent. The record 
indicates, and respondent did not present any substantial evidence to the 
contrary, that the persons holding the positions of executive secretary 
in the branches have, like Green in the national organization, been pri- 
marily and principally active in the management, direction, and super- 


vision of the work and activities on the branch level. 


The executive secretary of the Northwest Committee Branch 
(Washington Committee for Protection of the Foreign Born) at the time 
of the hearing was Marion Kinney who assumed the office in 1953. 
Marion Kinney was identified as a member of the Communist Party and 
as having seen assigned by the Communist Party in late 1948 or early 
1949 to organize and get the Northwest Committee under way. Kinney 
met with Communist Party officials and received instructions from them 
on organizing this committee and reported her progress in the assigned 
task.! According to the testimony of Abner Green, one Kenneth Howard 
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I Petitioner's withesses Barbara Hartle and Clark Harper both testified 

to the Party interest in or ganizing the Northwest Committee and to the 
assignment by the Party of Marion Kinney in that connection. The testi- 
mony of these two witnesses was unrebutted and undenied. We have con- 
sidered the additional cross-examination of Harper on the basis of a state- 
ment given by him to the FBI on June 7, 1955 (Resp.Ex.276) and find no 
basis for discrediting his testimony, particularly in view o the absence of 
contradictions, the lack of rebuttal or denial of his testimony, and the 
corroborative effect of Hartle's testimony. The fact that Harper's state- 
ment to the FBI was not as detailed as his subsequent testimony here, and 
the fact that the events as to which he testified were not the subject of 
earlier, contemporaneous reports to the FBI were explained by the witness. 
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was the first executive secretary of the committee and he was succeeded 
in 1949 by Lenus Westman. In 1951, Dr. H. J. Phillips succeeded . 
Westman as executive secretary and Mabel Conrad became treasurer. 
H. J. Phillips and Mabel Conrad, as well as Marion Kinney, were ident- 
ified on this record as members of the Communist Party. 


The only persons shown on this record to have been active 
leaders of the Western Pennsylvania Committee were Evelyn Abelson 
and Bess Steinberg. Abelson became executive secretary when the 
Committee was organized in December 1953. She was executive secretary 
at the time and arranged a meeting for Professor Louise Pettibone Smith 
to speak during Smith's tour on behalf of respondent in early 1954. Meldahl 
received a written invitation to a meeting of the Western Pennsylvania Com- 
mittee from Abelson in late 1955. Abelson and Steinberg were the people 
in the office and contacted by respondent's witness Peter Soldo in connec- 
tion with deportation proceedings against his father as a former Communist 
Party member. Bess Steinberg was executive secretary at the time of the 
hearing. 


Hardin testified without contradiction or rebuttal, and we find 
that he attended closed, policy-making meetings of the Communist Party 
with Bess Steinberg and that he saw her at 30 or 40 district conferences 
or district committee meetings of the Party. Hardin also testified, again 
without contradiction or denial, and we find that in 1951 Steve Nelson, 
chairman of the Communist Party District 5, told him to collect Commu- 
nist Party dues and turn them over to Evelyn Abelson; that Nelson also 
stated that ''When Abelson gives you orders, they will be orders from the 
Communist Party."" (Tr. 344). Hardin actually collected Party dues at 
different times and turned the money over to Abelson. Prior to this, Hardin 
had seen and talked to Abelson at Communist Party meetings. Thus, the 
leadership of the Western Pennsylvania Committee has been by Communist 
Party members Abelson and Steinberg. 


The only persons shown to have been active in the leadership of 
the New England Committee were Ruth Hillsgrove and Olive Sutton. Ruth 
Hillsgrove was executive secretary from 1952 until succeeded by Olive 
Sutton, who had been treasurer as late as February 1954. Hillsgrove 
was identified on this record as a member of the Communist Party. 


While the record is not clear as to the date that the Michigan 
Committee was established, the evidence does show that early in its ex- 
istence Saul Grossman was its executive secretary and was still an 
officer at the time of the hearing. Grossman was identified on the 
record as a member of the Communist Party. One Peggy Wellman was 
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administrative secretary of the Committee at the time of the hearing and 
she too was identified as a member of the Communist Party. 


The Los Angeles Committee had as its leader from 1949 to 1951, one 
Delphine Smith, identified on the record as a member of the Communist Party. 
Petitioner's witness Miller became recording secretary of the Los Angeles 
Committee in late 1950 (at the suggestion of the F.B. I.) and was later 
recruited into the Communist Party by one Morris Goodman, a functionary 
of the Committee, who approached the subject after a meeting of the Com- 
mittee and told Miller that having seen how conscientiously she worked for 
the Committee, he thought she would be an asset to the Party. 


A number of various publications issued by respondent and showing the 
names of national or local functionaries were received in evidence. In no 
instance was Abner Green or any of the other persons that the evidence showed 
were Communist Party members so identified in the publications. Green was 
the only one of the persons shown to have been active in managing respondent 
who appeared as a witness. 


This record requires the conclusion that the effective management, 
direction, and supervision of the local branches of respondent are sub- 
stantially and primarily performed by and are under the control of members 
and representatives of the Communist Party. In view of our findings supra 
as to the leadership of the national organization it follows that the entire 
organization (national and locals) is effectively under the management, 
direction and supervision, and controlled by members and representatives 
of the Communist Party. 1 


Organization and Purposes 


The facts on the Communist nature of respondent's leadership and 
direction being established we consider next the evidence on the organization, 
aims and purposes of respondent, particularly as related to or connected with 
the programs and objectives of the Communist Party regarding the foreign 
born. 
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1 Further evidence establishing this appears from various of the facts found 
under subsequent subheadings, such as the facts showing that these Commu- 
nist Party people who have been the leaders of the respondent have constantly 
and consistently formed and promulgated views and policies of respondent in 
line with and without deviation from the views and policies of the Communist 
Party on the particular subject matters involved. In reaching the conclusion 
on the management and control of respondent we have considered and reject 
respondent's contention that the organization has been controlled by the 
annual conferences. See infra pages 41 - 42. 
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The record shows that the Communist Party of the United States 
has had a continuing policy toward the foreign born. The aims and purposes 
of the Party have been: (a) to seek to prevent the denaturalization and 
deportation of officers and members of the Party, and (b) to win the goodwill 
of the foreign born and obtain from them adherents to and support for the 
Party and for Party programs. The record also shows that it was the policy 
of the Communist Party to carry out and advance these aims and purposes 
through and by an organization separate from and not a part of the Commu- 
nist Party as such. Llustrations of the facts establishing these findings 
will now be set forth. 


Evidencing a general policy to win the goodwill of the foreign born 
were the adoption at the ninth convention of the Party, in 1936, of a platform 
which included the plank that the "infamous policy of deportation of foreign- 
born workers must be stopped"! (A.G. Ex. 7, p. 2); and the adoption by the 
Party in 1948 of a platform which called for ending "persecution and depor- 
tation of the foreign born" (A.G, Ex. 227, p. 941). 


The purpose to win the foreign born to the Party and to win their 
support of Party aims and objectives was evidenced by a declaration made 
at the eighth convention, in 1934, that "the foreign born workers constitute 
a revolutionary factor of the utmost importance." (A.G. Ex. 1, p. 701.) 
Means were outlined for ''drawing the foreign born workers into the main 
stream of the class struggle, into the Communist Party and the mass organ- 
izations, particularly the trade unions. "! (Ibid, p- 709.) The continuation 
of this purpose was evidenced and the role to be played by respondent was 
indicated, inter alia, by the testimony of petitioner's witnesses Hartle and 
Harper, both of whom held high offices in the Party's Northwestern United 
States organization at the time about which they testified. 


Hartle showed that at meetings in 1948 and 1949 of the Communist 
Party Northwest District Committee and also of the Party District Board, 
there were discussions about forming a branch of the American Committee 
for Protection of Foreign Born, which branch was needed to defend Party 
members who were threatened with deportation, and in order to attract the 
support of a certain sector of the population to the Communist Party line 
who were interested in the problems of foreign born persons. Harper showed 
that in late 1948 or early 1949, at a meeting of the Party District Committee, 
Henry Huff, the Party's highest official in the northwest district, spoke at 
length on the need for setting up a branch of the American Committee in 
order to protect "our foreign born comrades" and to help build the Party. 
(Tr. 2977.) 


In addition to showing the Party policies to win over the foreign born 
and to seek to prevent the deportation of Party officers and members, the 


-2i] - 


above is a part of the evidence showing that it has been the practice of the 
Party to carry out these policies through so-called non-Party, independent 
organizations. Other evidence of record sheds further light on the existence 
of such a practice. For instance, petitioner's witness Hacker established 
that in the early 1930's there existed in the United States an organization 
named International Labor Defense ("ILD"), It was the American section of 
the International Red Aid which had its headquarters in Moscow and which 
was the parent organization of the various Communist defense organizations. 
Final policy decisions in the ILD were made by a Communist fraction in the 
organization or by Robert Minor, a Party member. The functions and 
purposes of the ILD were to carry out mass and legal defense of persons 

who were arrested in connection with what was termed working class activi- 
ties. This included supplying legal counsel, the organization of mass protest 
demonstrations, the circulation of petitions, and the raising of funds to carry 
on these activities. The ILD was also utilized for the recruitment of mem- 
bers into the Communist Party. 


During the year 1932, as the result of a suggestion made by Robert 
Minor, a member of the Central (governing) Committee of the Communist 
Party and liaison man between the Party and ILD, there was set up a Council 
or Committee for Protection of Foreign Born to take over and relieve ILD of 
the technical work (legal defense, bail, etc.) in deportation cases with ILD 
continuing the activity of arranging and holding mass meetings in order to 


dramatize the cases. Of the deportation cases bandled by ILD, about 80 per 
cent involved charges by the Immigration Service that the defendant was or 
had been a member of the Communist Party. 


The continuation of the Party policy to carry out this work through a 
separate organization from the Party itself was evidenced, among other 
things, by an official Party statement in 1951 that: 


"Comrade Foster warned us at our 1948 Convention not 
to allow our Party to become a defense organization. 

He spoke wisely from the sum total of experience in this 
field. A separate permanent nouyartisan organization 
devoted exclusively to this purpose is required.” (A.G. 
Ex. 229, p. 126.) 


We come then, against the background of Communist Party policies 
and objectives regarding the foreign born, including the defense of foreign 
born members of the Party itself, to consideration of respondent's organ- 
ization and purpose. 


Petitioner's witnesses Harper and Hartle showed that the need for 
the branch of respondent in the Northwest United States was the subject of 
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Communist Party business in late 1948 and early 1949. (Supra.) Other 
evidence corroborates their additional testimony that a branch was actually 
formed shortly after the Party plans for it were made. Marion Kinney, a 
Party functionary, was designated by the Party to organize the branch in the 
Northwest and to assume an office in it. Kinney was given instructions by 
Party officials on organizing the branch and after it got started she reported 
to the Party officials on her progress in the new organization. In 1951, 
Kinney was further relieved of her other Party duties in order to do more 
work in this Northwest Committee for Protection of Foreign Born. Kinney 
was the executive secretary of the commiteee at the time of the hearing. 


The evidence showed and we find that the Communist Party took the 
initiative in the formation and organization of the Northwest branch of respond- 
ent in order to have an organization to defend Party people subject to depor- 
tation and to win the support of the foreign born to Party programs and aims. 


Petitioner's witness Baldwin, as part of her work in the Communist 
Party was assigned by her Party section and attended as its representative, 
a national conference ft the American Committee held in Detroit, Michigan, 
in the winter of 1949." Baldwin served as a registrar at the conference. The 
Michigan Committee for Protection of Foreign Born participated in the confer- 
ence. Baldwin testified to the effect that in the State of Michigan an organ- 
ization known as the Civil Rights Congress was the organization to which were 


referred Party members involved with law enforcing agencies and having 
immigration and naturalization troubles; that in the fall of 1948 the workload 
of the Civil Rights Congress became too heavy and a special committee was 
set up to take care of the foreign born of the Communist Party; and,, that the 
name of the committee was the Michigan Committee for the Protection of the 
Foreign Born. The substance of Baldwin's testimony is credited. 


Petitioner's witness Glatis was assigned in 1950 by the Communist 
Party in New England to a "sleeper basis'' and told to work entirely through 
Communist-front groups rather than any open activity as a member of the 
Communist Party. In connection with this work for the Party Glatis attended 
a meeting in Boston, Massachusetts, in about May of 1950, which was the 
founding meeting of the New England Committee for Protection of Foreign 


1 Indicative of the relationship between the various local committees and the 


National Committee (supra) are the facts that in 1949 one Lenus Westman was 
a director of the national and also an officer of Northwest, that he attended this 


conference and thereafter reported on it to meetings of the Northwest Committee. 


2 There is conflicting evidence on when the Michigan Committee was first 
organized. The point is not of substantial materiality. 


Born. A number of the 25 or 30 people present were shown by the evidence 
to have been members of the Communist Party. Glatis subsequently attended 
two meetings of the New England Committee, one in March of 1953 and the 
other around February of 1954. He received literature of the Committee 
through the mail and literature of the American Committee was available at 
meetings sponsored by the Communist Party, which Glatis attended in the 
period 1950-1952. Based upon his attendance at the meetings, and upon the 
literature which he received, and upon discussions during his Communist 
Party membership, Glatis testified that the purpose of the New England 
Committee was to defend those who were subject to deportation as a result 
of being members of organizations that were dedicated to the overthrow of 
the Government by force and violence. 


Petitioner's witness Lautner in 1945 was put on the credentials com- 
mittee of a conference held by the American Commiteee and was elected to 
the Executive Committee although he was not there and was not consulted 
prior to being made a member of the Executive Committee. His explanation 
was that he was at the time on the Nationality Group Commission of the 
Communist Party and being placed on the Executive Committee of the American 
Committee for Protection of Foreign Born without being solicited was the way 
the Party works. Lautner testified that the American Committee "functioned 
to give legal aid and legal protection for members of the Communist Party, 
and particularly leaders of the Communist Party, who had difficulties with 
immigration and naturalization cases or problems." (Tr. 1004.) 


Petitioner's evidence on the purposes was contradicted by respond- 
ent's evidence. Respondent's witness Green did not deny, and affirmatively 
stated, that one of the activities of the American Committee is to defend 
members and former members of the Communist Party involved in depor- 
tation proceedings. But Green stated that the purpose is not to give aid and 
support to the Communist Party, or to promote the objectives of the Party. 
Green testified that it is the position of the American Committee that laws 
or court decisions which deprive noncitizens of their rights because of their 
membership, past or present, in the Communist Party most certainly affect 
the status of the rights and welfare of all noncitizens or affect the rights and 
the welfare of naturalized citizens, and at the same time establish the basis 
whereby the rights and welfare of native-born citizens can be undermined and 
destroyed. 


Green testified similarly on the matter of the denaturalization or 
revocation of citizenship of persons on the grounds that at the time of natural - 
ization they had been members of the Communist Party. On the matter of 
immigration, Green testified to the positions of the American Committee that 
a reasonable number of immigrants be admitted each year and that the statu- 
tory quotas are discriminatory and should be abolished for more flexible means. 
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Green gave illustrations of non-Communist cases handled in the various 
fields of deportation, immigration, and naturalization. 


On cross-examination, Green refused to answer, on constitutional 
grounds, the question whether he at any time since he had been executive 
secretary conferred with any functionary or official of the Communist Party 
concerning the affairs or policies of the American Committee. 1 Petitioner's 
witness Lautner testified, without contradiction or denial, and the testi- 
mony is credited, that Abner Green, and also Harriet Barron, attended 
Party meetings and had the benefit of the discussions and deliberations of 
the Party on all policies, and carried out Party policies with respect to the 
American Committee, and'fitted''Party policies into the functions of 'the 
American Committee. 


Tending to corroborate this testimony of Lautner, and further indi- 
cating that respondent is the organization used by the Party to carry out 
Party objectives regarding deportees and the foreign born was the report 
made at the 15th National Convention of the Communist Party, as printed in 
the Party organ, Political Affairs, for February 1951. (A.G. Ex. 229.) 
This party report stated that ''The fighting spirit of the LL.D. is a proud 
heritage" and that: 


"The Civil Rights Congress, under the able leadership 
of William Patterson and Aubrey Grossman, is the 
logical inheritor of the I, L. D's record and experiences, 
and the Committee for the Protection of the Foreign 
Born, led by the devoted and indefatigable Abner Green, 
performs invaluable service in the fight against the 
government's deportation drive. It is the duty of all 
progressives to appreciate the need of these organ- 
izations, help raise funds, and support their work." 
(A.G. Ex. 229, 127.) 


1 We have found, supra, based upon other evidence, that in 1953 Green met 
with the chairman and other officers of the Northwest District of the Commu- 
nist Party and discussed with the Party district Chairman the work of the 
American Committee and the progress of the Northwest Branch. We have 
also found, supra, that sometime in the period 1948-1950, the chairman of 
the Party Northwest District reported at a meeting of the Party District 
Board that he had met with Green and Marion Kinney on the occasion of a 
visit that Green made to Seattle as the national head of the American 
Committee. 


2 Additional evidence of Communist Party support of and favorable’ publicity 
for respondent is set forth infra. 


Still further evidence relevant to the real purpose of respondent 
was the facts established by petitioner's witness Mary Markward. She 
first learned about respondent through reading about it in the Communist 
Party press. Subsequently, around 1946, respondent was discussed at 
various meetings of the Communist Party, attended by Markward, particu- 
larly at the District level, as an organization that did from time to time 
assist Party members. In 1948, at the Communist Party office in Wash- 
ington, D. C., Dorothy Strange, a Party functionary, told Markward that 
she (Strange) was working for respondent and that the work she at that time 
was doing with respondent was just as important to the cause of the Commu- 
nist Party and was helping the Communist Party just as much as any work 
anybody was doing as even a functionary of the Party. Strange, who had 
been elected to the Communist Party district committee and district board 
in 1945 and had worked in the Party Office in Washington, D. C., was in 
Washington at the time on a mission for respondent. For the years from 
1949 through 1952, when the office was discontinued, Dorothy Strange beld 
the position of Naturalization Aid Director in respondent. (Supra. ) 


Respondent's constitution provided as to purpose that: 


"The purpose of the American Committee shall be to 
perpetuate for the foreign born the fundamental American 
concepts of equality, regardless of race, color, nationality, 
creed, or place of birth, and to preserve the fundamental 
ideals of liberty and hospitality which serve as the guar- 
antees of democracy to all Americans. 


"The work of the American Committee shall be to 
promote better relations and understanding between native 
and foreign born by means of education; to encourage and 
facilitate the naturalization of non-citizens; to prevent 
discrimination against non-citizens or foreign born citizens 
because of their nationality, political, economic or religious 
belief, or lack of citizenship; to prevent the destruction of 
American families by the threat of deportation; to maintain 
the traditional right of asylum for political and religious 
refugees in the United States and to actively work for the 
solution of the problems confronting the foreign born in 
the United States. 


"The American Committee shall be an unaffiliated, 
non-membership, ndependent, non-partisan body cooperating 
with all other organizations interested in any phases of its 
program." (Resp. Ex. 88.) 
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Although not indicative standing alone, the fact that the constitution 
provides that the organization shall be "unaffiliated" and "independent" is 
consistent with the policy of the Communist Party, supra. Likewise, the 
provisions on the purpose and work when read in the light of this record 
are not inconsistent with a real aim or objective of aiding and supporting 
the Communist Party. Respondent's witness Reverend Moulton testified 
that "as far as my observation and knowledge goes" respondent's activities 
have been in furtherance of the purpose set forth in the constitution; that 
the work has been consistent with the United States Constitution; and that 
he has never observed anything which would lead him to the opinion that 
respondent is dominated by the Communist Party. (Tr. 7020-23.) It is to 
be noted that for the most part Reverend Moulton's relationship with 
respondent was by mail and he never attended any of its meetings or banquets. 


Respondent's witness Louise Pettibone Smith testified to the effect 
that respondent defended anybody, including Communists, in pursuance of 
its own program and not that of the Commurist Party. Respondent's witness 
Reverend Charles A. Hill testified that the literature of respondent: has been 
consistent with the purpose set forth inthe constitution and that the activities 
can be consistently supported by persons who disagree with Communism. 


This leads us to an examination of the literature of respondent as 
it may indicate purpnse. One consideration revealed from a review thereof 
is that respondent's support and defense of Communists has not been limited 
to those who were foreign born or who were involved in deportation’ or natural- 
ization cases and has gone beyond the impression given by respondent's 
witnesses. The evidence includes that now set forth. 


In December of 1949, respondent went beyond the normal defense of 
the foreign born by supporting Communist Party functionaries Fred Estes 
and James Green, both of the State of Texas. Estes was sentenced to a jail 
term and fined by the Federal District Court for refusing to produce local 
Communist Party books at immigration hearings held to establish whether 
seven noncitizen residents of Dallas, Texas, were members of the'Commu- 
nist Party. James Green, Texas secretary of the Communist Party, was 
found in contempt of court for refusing to testify before an immigration hear- 
ing as to whether two residents of Houston, Texas, were members of the 
Communist Party. 


1 We consider under the next subheading respondent's actual activities in 
the defense of persons involved in denaturalization and deportation cases, 
The facts therein are also indicative of respondent's true purposes. 


Respondent was active in supporting and defending one Gerhart 
(Gerhardt) Eisler in various proceedings. Petitioner's witness Lautner 
knew Eisler in 1935 as the representative of the Communist International 
in this country. Eisler was a well known foreign Communist. In the late 
1940's, while Eisler was in this couatry. he was tried and convicted for 
willful contempt of the Congress of the United States. (Eisler v. United 
States, 170 F.2d 273, 338 U.S. 189.) He was also tried and convicted 
of knowingly making false statements in an application to the Secretary 
of State for permission to depart from the United States. (Eisler v. United 
States, 176 F. 24 21.) He was also arrested for deportation. 


On the direct examination, counsel for respondent read to its witness, 
Abner Green, the allegation in the petition of the Attorney General that 
respondent actively supported the Communist Party in its efforts on behalf 
of Gerhart Eisler. Green testified that respondent defended him only in 
respect to the question of deportation and in respect to the questions of 
bail in deportation proceedings; that in so doing respondent was not advo- 
cating or following the views and policies of the Communist Party; and, 
that respondent was supporting its own program and the Bill of Rights - 
the Constitution of the United States. Conclusive evidence, on the other 
hand, shows that, contrary to Green's testimony, respondent supported 
Eisler and filed a legal brief in his behalf in the contempt of Congress case, 
in addition to defending him in the deportation matter s This goes beyond 
the normal, avowed purposes of respondent. 


While appeals were pending on his convictions in the criminal cases, 
Eisler was arrested on a warrant for deportation. He and other persons, 
two of them high officers of the Communist Party, U.S.A., were held on 
Ellis Island. Respondent actively participated in campaigns for the release 
of the five on bail and to "Let Gerhart Eisler Go Home." (Tr. 5432-43, 
A.G. Ex. 244.) After being released on bail, Eisler fled the country. Even 


1 Sisler became a fugitive while his conviction for contempt of Congress 
was pending review in the Supreme Court of the United States. The Court 
in Eisler v. United States, 338 U.S. 189, ordered the case removed from 
the docket. Mr. Justice Murphy, in a dissenting opinion at p. 193 charac- 
terized Eisler as ''an alien, a Communist, and a fugitive from justice." 


the campaigns of respondent on behalf of Eisler which were designed to 
avoid his being held on deportation charges and immediately to let him 
leave the country, seem to exceed the avowed purpose of respondent. 
Moreover, in carrying out these campaigns, respondent advanced mositions 
similar to those advanced by the Communist Party. 


For instance, the Party took the position that the fight for freedom 
of Eisler was "the battle to preserve political rights" (A.G. Ex, 281), that 
the government was exhibiting cynical cruelty in the "persecution" of Eisler 
and other Communist leaders (A.G. Exs. 282, 283), and criticized the 
Department of Justice drive against Eisler and other Communists. Like- 
wise respondent criticized the Attorney General saying he "displayed a 
contempt for the principles of democratic procedure" in arresting Eisler 
(A.G. Ex. 185); complained of the Department of Justice's procedure in 
arresting Eisler as ''a new tactic to harass and intimidate the American 
people" (A.G. Ex. 194); stated that the Justice Department used deportation 
as "a repressive weapon" (A.G, Ex. 199); and complained as the Communist 
Party did of the refusal of the department to permit Eisler to leave the United 
States. Even Abner Green's testimony, supra, that in defending Eisler in the 
deportation proceedings respondent was supporting the Bill of Rights, was 
consistent with the position of the Communist Party that ''To advocate action 
against Communists is to destroy the Bill of Rights." (A.G. Ex. 281. yt 


The Eisler case is but one of a number of instances shown by the 
record where respondent's views and policies have been similar to and have 
not deviated from the views and policies of the Communist Party. 


Like the Communist Party, respondent has taken and advanced the 
position for repeal of the Smith Act. Among the evidence of the line taken 
by the Party in its efforts to arouse the public against the Smith Act was a 
statement issued in October 1951 by the National Committee of the Party 
condemning the refusal of the Supreme Court of the United States to grant 
a petition for rehearing for the Party leaders that had been convicted under 
the Act, and including the following: 


"The court of last appeal is the American people. 
They can wipe the Smith Act off the books now as they 
have many other obnoxious laws in the past. 


% * * * 


—_—— 
1 Green refused on Fifth Amendment grounds to answer if he knew what 
position Eisler held in the Communist Party or whether he had attended 
a closed Party meeting with him in Pittsburgh, Pennsylvania, in 1948. 
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"This decision signalizes that Wall Street is ready 
to go full speed ahead into a bloody war and a brutal 
fascism. It is a cause for the gravest alarm. It must 
alert the entire labor movement, the Negro people, the 
cultural and religious forces, to unite in a renewed and 
mighty effort to repeal the Smith Act. It calls for united 
efforts to repel increasing terror in our country and to 
halt Smith Act mass arrests."' (A.G. Ex. 279, p. 3.) 


About six months after the issuance of the above-mentioned Party 
statement a publication called National Guardian contained an article by 
Abner Green, written as executive secretary of respondent, condemning 
the Supreme Court's upholding of certain deportation cases based upon past 
membership in the Communist Party. (A.G. Ex. 169.) Green declared 
that "any and every person who believes in peace and democratic rights 
[is] today threatened by un-American reaction" (Lbid). His article con~- 
tinued with: 


"At the base of this attack is the implementation of 
the 1940 Smith Act in the life of our country, utilized to 
jail leaders of the U.S. Communist Party and arrest 
dozens of others solely because of their political 
opinions. 
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"| |. The Supreme Court majority has subordinated 
the people's interests to the inciters of war hysteria and 
proponents of a police state. But the court of last resort, 


the people itself, is still to be heard from ---. ..." 
(Ibid. ) 


In addition to advancing positions similar to those of the Communist 
Party regarding the Smith Act, the record shows, contrary to respondent's 
contention (exception 51), that respondent's opposition to the Smith Act has 
not been limited to the "anti-alien" provisions. For example, at one of its 
national conferences respondent went on record urging support of an organ- 
ization named Civil Rights Congress in defense of the Communist Party 
officials indéted for violation of the conspiracy provisions of the Smith 
Act. Also, various exhibits showed resolutions and other actions of respond- 
ent seeking repeal of the Smith Act which were not limited to the alien pro- 
visions or even singled them out for specific mention. 


In 1953, respondent circulated a booklet written by Abner Green 
seeking to rally the people behind a campaign for repeal of the "hated" 
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Walter-McCarran Act. (Resp. Ex. 191.) Contained therein was the state- 
ment that: "The Smith Act prosecutions and jailings of Communist Party 
leaders bolster the McCarthys and Veldes." (P. 47.) Green was asked on 
cross-examination what relation there was between the Smith Act prose- 
cutions and the work of respondent. He replied that the relationship "exists 
in the social sense," that the Smith Act prosecutions "helped to contribute 
to the hysteria, which served to intensify the persecution of the foreign 
born." (Tr. 6726.) 


This booklet also contained the position that: 


"The increased outbursts of anti-Semitism in all 
parts of the country, symbolized by the rotten frame- 
up of the Rosenbergs, feed the bigots and the hate- 
mongers."' (Resp. Ex. 191, p. 47.) 


The cross-examination of Green on this was as follows: 


Q. Now, Mr. Green, is there any deportation or immi- 
gration or denaturalization or naturalization aspect of 
the Rosenberg case? 


A. There is no direct aspect. There is the indirect 
aspect that the kind of treatment accorded the Rosenbergs, 
the frame-up to which they were subjected, helped to 
create, to stimulate anti-Semitism, and also hysteria in 
the country, as a result of which it was a lot easier for the 
Justice Department to proceed to arrest several hundred 
non-citizens than it would otherwise have been in the 
course of the hysteria that was generated. 


Q. Are you familiar with the Rosenberg case? 


A. Somewhat, yes. 


: On direct examination Green sought to give the impression that respond- 


ent's opposition to the Smith Act was limited to the alien provisions. He 
testified that respondent did not campaign against the enactment of the 
"sedition section" and thereafter did not campaign for the repeal of'the 
sedition section (dealing with the advocacy of the overthrow of the govern- 
ment by force and violence and membership in an organization that so 
advocates), (Tr. 5924.) 


"This decision signalizes that Wall Street is ready 
to go full speed ahead into a bloody war and a brutal 
fascism. It is a cause for the gravest alarm. It must 
alert the entire labor movement, the Negro people, the 
cultural and religious forces, to unite in a renewed and 
mighty effort to repeal the Smith Act. It calls for united 
efforts to repel increasing terror in our country and to 
halt Smith Act mass arrests."' (A.G. Ex. 279, p.3.) 


About six months after the issuance of the above-mentioned Party 
statement a publication called National Guardian contained an article by 
Abner Green, written as executive secretary of respondent, condemning 
the Supreme Court's upholding of certain deportation cases based upon past 
membership in the Communist Party. (A.G. Ex. 169.) Green declared 
that "any and every person who believes in peace and democratic rights 
[is] today threatened by un-American reaction’ (ibid). His article con- 
tinued with: 


“At the base of this attack is the implementation of 
the 1940 Smith Act in the life of our country, utilized to 
jail leaders of the U.S. Communist Party and arrest 
dozens of others solely because of their political 
opinions. 
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", . . The Supreme Court majority has subordinated 


the people's interests to the inciters of war hysteria and 
proponents of a police state. But the court of last resort, 
the people itself, is still to be heard from ---. ..." 
(Ibid. ) 


In addition to advancing positions similar to those of the Communist 
Party regarding the Smith Act, the record shows, contrary to respondent's 
contention (exception 51), that respondent's opposition to the Smith Act has 
not been limited to the "anti-alien" provisions. For example, at one of its 
national conferences respondent went on record urging support of an organ- 
ization named Civil Rights Congress in defense of the Communist Party 
officials indicted for violation of the conspiracy provisions of the Smith 
Act. Also, various exhibits showed resolutions and other actions of respond- 
ent seeking repeal of the Smith Act which were not limited to the alien pro- 
visions or even singled them out for specific mention. 


In 1953, respondent circulated a booklet written by Abner Green 
seeking to rally the people behind a campaign for repeal of the "hated" 
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Walter-McCarran Act. (Resp. Ex. 191.) Contained therein was the state- 
ment that: "The Smith Act prosecutions and jailings of Communist Party 
leaders bolster the McCarthys and Veldes."" (P. 47.) Green was asked on 
cross-examination what relation there was between the Smith Act prose- 
cutions and the work of respondent. He replied that the relationship "exists 
in the social sense," that the Smith Act prosecutions "helped to contribute 
to the hysteria, which served to intensify the persecution of the foreign 
born."" (Tr. 6726. iE 


This booklet also contained the position that: 


"The increased outbursts of anti-Semitism in all 
parts of the country, symbolized by the rotten frame- 
up of the Rosenbergs, feed the bigots and the hate- 
mongers." (Resp. Ex. 191, p. 47.) 


The cross-examination of Green on this was as follows: 


Q. Now, Mr. Green, is there any deportation or immi- 
gration or denaturalization or naturalization aspect of 
the Rosenberg case? 


A. There is no direct aspect. There is the indirect 
aspect that the kind of treatment accorded the Rosenbergs, 
the frame-up to which they were subjected, helped to 
create, to stimulate anti-Semitism, and also hysteria in 
the country, as a result of which it was a lot easier for the 
Justice Department to proceed to arrest several hundred 
non-citizens than it would otherwise have been in the 
course of the hysteria that was generated. 


Q. Are you familiar with the Rosenberg case? 


A. Somewhat, yes. 


1 On direct examination Green sought to give the impression that respond- 


ent's opposition to the Smith Act was limited to the alien provisions. He 
testified that respondent did not campaign against the enactment of the 
"sedition section'' and thereafter did not campaign for the repeal of'the 
sedition section (dealing with the advocacy of the overthrow of the govern- 
ment by force and violence and membership in an organization that so 
advocates). (Tr. 5924.) 


Q. Can you recall or do you know, Mr. Green, what 
the charges were in the Rosenberg case? You don't 
have to use legal language. 


A. Ithink they were charged with being human beings 
and Jews. 


Q. Are you being facetious now Mr. Green? 
A. No, lam answering your question. 

Q. There is no attempt there to be humorous ? 
A. Not in the slightest. 


Q. Do you know, Mr. Green, that the Rosenbergs were 
charged with conspiring to commit espionage against the 
United States ? 


A, I know the Rosenbergs were murdered by the United 
States Government. 1 (Tr. 6730, 6731.) 


The booklet (supra) also stated: "The increased prosecution of trade 
unionists under the Taft-Hartley Law provides ammunition for the enemies 
of the people"; and, "The vicious jim crow system and the national pattern 
of discrimination and genocide suffered by the Negro people strengthens 
McCarranism. "@ (Resp. Ex. 191.) Green conceded on cross-examination 
that there is nothing in the Taft-Hartley law that pertains to immigration 
or deportation or denaturalization matters.” His explanation was that 
Taft-Hartley affects deportation and immigration matters by generating 
hysteria and encouraging "the Justice Department to carry on forays on 
communities with FBI investigations and arrests and possible deportations." 
(Tr. 6732.) The Communist Party, as evidenced by Political Affairs 
for February 1951, had referred to the 'straightjacket of Taft-Hartley" 
and advanced the position that "the persecutions of Communists and alleged 
Communists in trade unions under the Taft-Hartley Law" were among 
the corollaries to "direct attacks" upon the Party. Included 


——————— 
1 See infra, the facts showing a similarity of positions taken by respondent 
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and the Communist Party in attacking the United States Government. 


2 We repeat, for emphasis, that this proceeding is not concerned with the 
merits of any positions taken or views expressed and that the merits of any 
positions or views are in no respect issues herein. 

3 The Taft-Hartley law contained provisions requiring officers of labor 
organizations to file so-called non-Communist affidavits. (See section 9h, 


29 U.S.C. 159 (b)-) 
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by the Party among the ''direct attacks" were deportations under the 
McCarran Act. (A.G. Ex. 229, pp. 127 & 129.) 


The reference in the booklet (supra) to the Negro people is part of 
the evidence indicating that respondent has followed the Communist Party 


line in seeking to influence and win over the Negro people.” An approach 
by both organizations has been to link the Government's deportation activi- 


ties with asserted lynchings and "Jim Crow" policies toward the Negro 
people claimed to have been carried out or sanctioned by the Government. 


An early statement of the Communist Party's objective in connection 
with seeking to win over the foreign born appeared in a 1934 Party organ 
stating that the mass organizations 


". . .must become levers in the hand of the Party for 
winning the majority of the working class. In this 
respect the language mass organizations must become 
the levers for moving the foreign-born masses to 
march shoulder to shoulder with their exploited 
brothers, the native Negro and white workers, in the 
class battles along the road of the working class way 
out of the crisis, along the road to Soviet America." 
(A. G. Ex. 1, p. 710.) 


The record gives numerous instances showing that a consistent 
means used by the Communist Party in its efforts to win over the foreign 
born and others to Party causes and objectives has been by attacks upon the 
United States Government or branches thereof. At times the terms "reaction, " 
“reactionary forces," "ruling class" (circles), and "American imperialism"! 
(U.S.) have been used. For example: 


"We [Communist Party] have to be alert to all sorts of 
tricks, through which pro-fascist reaction attempts to 
penetrate our ranks and undermine our Party by sending 
into it spies, agents provocateurs, and traitors to the 
working class." (A.G. Ex, 161, p. 24.) (Emphasis 
added. ) 


", . .the ruling circles of our country, in the guise of 
anti-Communism, are exerting the full force of state 
power in an all-out drive to weaken and undermine the 
fight for wage increases, pensions, upgrading for Negro 


1 As early as 1934, the Party had the program to build the Party by 
' "twinning. . .the native white and Negro workers" but without ignoring 


"the role of the foreign-born masses, ...."' (A,G,. Ex. 1, p. 701.) 
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workers; to smash the fight against speed-up and ulti- 
mately to re-establish the open shop and destroy free 
trade unionism." (A.G. Ex. 161, p. 22.) (Emphasis 
added. ) 


"Gerhart Eisler, refugee German Communist, was 
sentenced to from one to three years imprisonment by 
Federal Judge James W. Morris. Eisler, before he 

was sentenced, gave a dramatic exposure of the reaction - 
ary political maneuvers behind his conviction. . . ts 
(A.G, Ex. 285, p. 5.) (Emphasis added.) 


"Reactionary forces, roused and organized by Hearst 
and the Liberty League, and striving to seize the Govern- 
ment fully."" (A.G. Ex. 7, p. 1.) (Emphasis added. ) 


“The agents of the ruling class within their ranks. . . 
mislead them [the foreign born] along the line of class - 
collaboration, of submission before the bosses." (.A.G. 
Ex. 8, p. 4.) (Emphasis added. ) 


"The ruling class has decided it must smash this unity 
[ native, foreign-born, white, and negro workers]. It 


has begun its drive." (A.G. Ex. 89, Pp. 1.) (Emphasis 
added. } 


“The drive to stir up hysteria against the millions of 
foreign-born is a calculated effort to break down the 
resistance of the majority of the people who oppose our 
country's involvement in the imperialist war."' (A. G. 
Ex. 228, p. 626.) (Emphasis added. ) 


Among the Party attacks upon the Government have been to condemn 
what the Party called attempts to “strangle the people's movements" in 
foreign countries. (A.G. Ex. 232.) The Daily Worker for January 1, 1952, 
contained the following: 


"The voices and actions of the American people in 1952 
assure the world that we and our country are not identical 
with the corrupt and desperate American ruling class, but 
our contempt for them is identical with that of people else- 
where." (Ibid. ) 


Respondent has likewise condemned the United States Government 
in the same activities condemned by the Communist Party. In 1945, Abner 
Green made a "report" as executive secretary of respondent, at the eighth 
annual conference. (A.G. Ex. 259.) He was critical of "American poll- 
tax Democrats" and 'Herbert Hoover Republicans" who he said were inter- 
vening against the people of Europe. (P. 12.) He was critical of the 
"domestic and foreign policies of the government" as endangering the 
welfare of all Americans. (P. 12.) He used the various terms, in de- 
scribing American leadership, of camp of native reaction," "reactionary 
elements," and "fascist propagandists." (P. 13.) Among the statements 
in his report were: 


"The foreign born are justifiably concerned with the 
direction that is being taken by the United States 
Government in its dealings with the recently-liberated 
peoples of Europe and the Orient."' (A.G. Ex 259, p. 12.) 
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"The failure of the Department of State to pursue a policy 
of supporting the democratic people's movements in 
Europe and the Orient undermines the unity of the Amer- 
ican people. Our safety and our security rests on our 
winning for the people of the liberated countries an oppor- 
tunity to establish governments free from reactionary 
interference. (Ibid.) 
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" . . . we must realize that these fascist propagandists 
are exceedingly clever. For instance, they appeal to 
Polish-American home-owners in Detroit with their anti- 
Negro propaganda. ... They drag out all of Hitler's 

lies against the Jews, against the Soviet Union, and against 
the threat of so-called communism, which covers every- | 
thing progressive and everything decent in American life."' 
(P. 13.) 


"It is to our own interests to protect the foreign born 
from facist influences, to expose and to fight these forces 
and their poison of anti-Semitism, anti-Negroism, and 
anti-Sovietism. . . . fighting the reactionary forces among 
the foreign born will help weaken native reaction. It is our 
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responsibility to help the progressive democratic forces 
in the foreign born communities fight this poison, to expose 
and to defeat these enemies of democracy."" (P. 13.) 


In 1951, respondent issued a booklet written by Abner Green entitled 
“the deportation drive vs. the bill of rights."" (A.G. Ex. 56.) It combines 
an appeal for support in opposition to the McCarran Act [codifying the immi- 
gration and naturalization laws] with attacks upon so-called "reaction in the 
United States" (p. 7) or "American reaction" (pp. 11; 19), and with defense 
of the Communist Party (p. 7). Using the usual theme that the rights of "all 
sections of the American people" are “under serious and dangerous attack, "' 
(p. 6) respondent's booklet declared: 


" . ,on December 4, the United States Supreme Court will 
hear argument on a case that may well decide the whole 
future course of American democracy when the appeal of the 
leaders of the Communist Party is heard and the constitu- 
tionality of the 1940 Smith Act is tested. At the same time, 
we witness new attempts to illegalize the Communist Party 
as the Justice Department puts into operation the regis- 
tration sections of the 1950 McCarran Law. 


"Our concern is with the status and rights of those 


Americans who are foreign born, since reaction in the United 
States has always attempted to use the foreign born as a 
scape-goat and as an additional means for dividing the people 
of this country. 


“We must develop that kind of program of action, and 
make possible that kind of defense of the rights of foreign - 
born Americans, that will help defeat the current attack on 
the rights of the foreign-born and contribute thereby to the 
defeat of the reactionary attack on the civil rights of all 
Americans." (P. 7.) 


Defense of the Communist Party was woven into a booklet written by 
Abner Green in 1950 and circulated and sold by respondent. (A.G. Ex. 166.) 
Entitled ''The Deportation Terror A Weapon to Gag America, " the booklet 
concentrated on deportation proceedings against one Peter Harisiades for past 
membership in the Communist Party as an organization advocating the over- 
throw of the Government by force and violence. (We further consider, infra, 
respondent's defense of Harisiades.) The following are e xcerpts from the 
pooklet's presentation of what was involved in the Harisiades case: 


"In finding that the Communist Party is an organ- 
ization that advocates the overthrow of the government 
of the United States by 'force and violence, ' the Justice 
Department could not point to one instance since it was 
organized in 1920 when the organization actually advo- 
cated force or violence or taught its members any such 
beliefs. (P. 9.) 


"The Justice Department based its findings on the 
literature circulated by the Communist Party, the Marxist 
classics, some of which are more than 100 years old. 

(P. 9.) 


"The record in the Harisiades case is hundreds of 
pages long. Peter Harisiades testified at length as to 
his beliefs and as to what the Communist Party taught 
bim and advocated during the years of his membership. 
William Schneiderman, an American citizen, whose 
citizenship the United States Supreme Court preserved in 
1945 in its historic decision after Wendell Wilkie argued 
in his behalf, also testified in the Harisiades hearings. 
(P. 9.) 


"Mr. Schneiderman, who is California State Chairman 
of the Communist Party, discussed the principles of his 
organization, denied that it believes in, or ever believed 
in, force or violence, and completely exposed the Justice 
Department's charges as political persecution. (Pp. 9 & 
10.) 


"But, nowhere in these hundreds of pages did the 
Justice Department present so much as one iota of proof 
that the Communist Party believes in, or advocates, the 
overthrow of the government of the United States by "force 
and violence. '" (P. 10.) 


Under the heading 'Part of General Attack" the following appeared: 


"The deportation drive and the hysteria against the 
foreign-born are an essential part of the concentrated 
drive on the rights of all minorities in the United States 
and the general assault on the liberties of the American 
people.. (P. 19.) 


"Lynchings of Negro people in the South. ... The 
‘loyalty’ program for government workers. . - - The 
Hollywood 10... .- Increased police brutality against 
the Negro people in industrial centers and against 
Mexican-Americans in the Southwest, .. - The Los 
Angeles 21 and the Denver 6... . Increased anti- 
Semitic propaganda. ...- The Trenton 6.... The 
attempt to jail the leaders of the Communist Party be- 
cause of their ideas. ... (P. 19.) 


"These -—— together with the deportation drive -———are 
part of the general attack on the rights of all Americans 
who believe in peace and the democratic way of life," 


(P: 19.) 


The testimony of petitioner's witnesses as to the true purposes of 
respondent is strongly supported by the other findings made under this sub- 
heading. It is significant that respondent has taken and advanced views and 
policies on matters outside of and beyond the field of the foreign born; that 
in each instance of record such views and policies have been in areas 
involving either directly or indirectly the Communist Party of the United 
States and favorable to the Party; and, that in such views and policies as 
well as in its views and policies in the field of the foreign born respondent 
has paralleled the views and policies of the Communist Party and has not in 
any instance deviated therefrom. We find that the clear preponderance of 
the evidence establishes that the purposes of respondent have been to aid and 
support the Communist Party. 


This finding is further established by the facts that emerge from the 
record as to the detailed work and activities of respondent, particularly in 
connection with the foreign born, which we now consider. 


Activities 


It is clear from the record that the legal and propaganda defense of 
individuals involved in deportation and naturalization cases has occupied a 
substantial part of the time, effort, and attention of respondent. Consider- 
able time and effort have also been devoted to working to defeat existing laws 
in the fields of deportation, naturalization, and immigration; promoting legis - 
lation; and, opposing the administration of the laws in these fields. 


In connection with these activities, respondent has issued many leaflets, 


pamphlets, flyers, and other material, and has published the newspaper -type 
periodical, The Lamp, as well as the occasional publication, Review of the Year. 
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The American Committee, national organization of respondent, has, for 
each year from 1937 to the time of the hearing (except in 1944 and 1946) 
held annual conferences. It has also sponsored various events suchas: 
pilgrimages to Washington, D, C,, in 1949 and again in 1951, at which 
there were picketing and demonstrations in behalf of certain deportees; 
banquets and ceremonies keyed to various aspects of deportation and 
naturalization work; and, speaking tours of officers of the organization 
in behalf of the organization and its programs. 


The various local committees, branches of respondent, have sent 
delegates at times to the events of the national organization and have them- 
selves held or sponsored various conferences, testimonial dinners and other 
affairs, suchas: "Midwest Conference on Deportations"; festivals of 
nationalities; "California Conference to Defend the Rights of Foreign Born"; 
and regional conferences. 


Illustrative of the general nature of respondent's publication ‘The 
Lamp, the issue for 'Dec., 1950 - Jan., 1951" (Resp. Ex. 270) includes: 
announcement of a pamphlet being sold by respondent discussing "the Mc- 
Carran Law and the rights of foreign-born Americans"; announcement that 
argument in the appeal in the deportation case of Peter Harisiades had been 
postponed; birthday greetings to a list of "non-citizens who are among those 
facing deportation"; announcement of the sale of a leaflet ''Deadly Parallel: 
1920-1951"; articles entitled "National Conference Adopts Program and 
Elects Officers For Coming Year," "Joe Weber Conviction Reversed By 
Federal Court of Appeals,'' "Revocation Proceedings Initiated Against Tenth 
American Citizen, '' "More Serious Than 1920 Palmer Raids"; "McCarran 
Law Deportation Drive, '' "Fight Deportation’ Month To Be Observed March 
1951"; ''Prominent Individuals Join In Protests, '' "Organizational Activities"; 
and, the commendation of respondent for attorneys who had represented 
persons held without bail on deportation charges. 


No useful purpose would be served in detailing the voluminous evi- 
dence of respondent's apparently tireless work on what it holds out to be 
issues confronting or affecting the foreign-born. One further illustration 
will suffice. Respondent's publication "Review of the Year 1950," a copy of 
which was put in evidence by petitioner (A.G, Ex. 25) summarizes the activi- 
ties and work during 1950 in connection with noncitizens and naturalized 
citizens, and outlines the program for 1951 adopted by ''the National Confer- 
ence to Defend the Bill of Rights, which met in New York City on December 2 
and 3, 1950" (p. 3). As shown by this publication, the work and activities 
during 1950 included: the legal defense, at deportation hearings and in 
appeals to the courts of individual deportation cases; efforts in connection 
with getting deportees released on bail; support of applications for natural- 
ization, and opposition to revocations of naturalization; the publication of 
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material such as folders concerning various individual deportation cases; 

the issuance of petitions and other protests against the Government's actions 
in various deportation and naturalization cases; and a summary of "victories" 
or favorable decisions of the United States courts involving aliens. The 
program for 1951 as outlined in the publication followed the same general 
lines as the actual activities during 1950, with apparent emphasis in 1951 on 
seeking the repeal of the deportation, naturalization and immigration pro- 
visions of the 1950 McCarran Law. 


A review of the evidence, both the documentary material and the oral 
testimony, shows that at every opportunity, in its publications and flyers as 
well as at its conferences and other affairs, respondent urged and appealed 
for public voluntary contributions to carry out its work and activities. Such 
review also shows a constant effort to attract people to respondent and to 
induce public support for its programs and activities, particularly by advancing 
the position that the interests and liberties of all Americans are affected by 
the Government's policies and actions involving the foreign born. 


In past years, at least, respondent was successful in obtaining the 
good will and support of the public, including persons prominent in govern- 
ment, civic, labor and religious life. The annual conferences bave been 
attended by as many as 300 to 400 people of various walks of life and these 
people have participated as speakers and approved the programs and activi- 
ties of respondent in connection with the foreign born. The annual confer- 
ences have been open to the public and any individual or organization could 
pay 2 registration fee of one or sometimes two dollars and partici pate in 
the sessions of the conferences. Since 1949, no government officials or 
members of the Congress of the United States have sent messages to or 
appeared at respondent's conferences, as some had in prior years. Abner 
Green attributed this to the fact that the organization had been included on 
the Attorney General's list of subversive organizations under the provisions 
of the executive order establishing a loyalty program for Government em- 
ployees. Respondent did not avail itself of the procedure for a hearing in 
connection with the listing by the Attorney General. Respondent's witness 
Soldo, whose father had been aided by respondent in connection with depor- 
tation charges, testified that had the Western Pennsylvania Committee 
(branch of respondent, supra) ever preached Communism to him, "I wouldn't 
be around there long." (Tr. 6301.) 


Abner Green testified that the purpose of the annual national confer - 
ences has been: 


"| .to serve as a general review of the work of the 
American Committee for Protection of Foreign Born 
during the preceding year, to discuss current problems 
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facing the organization, and, in addition, of course, 
facing the foreign born in the United States and to work 
out a general program for the coming year to serve as a 
guide for the work of the organization and the adminis - 
trative staff and the officers in carrying out the program 
of the American Committee." (Tr. 4873.) 


Green further testified that the national conferences have beén the 
only body of the American Committee that have ever set the policies of the 
organization; that the conferences elected the officers; and, that the: policies 
and decisions of the national conferences have been binding on the CECT of 
the American Committee. 


It appears to be true that those who have attended the national confer- 
ences have reviewed the general work and activities of respondent in connec- 
tion with the foreign born, and have adopted programs for the coming year 
although limited to the fields of deportation, naturalization, and immigration. 
To the extent that Green's testimony, above, goes beyond this, the testi- 
mony is not in accord with the preponderance of the evidence. 


The actual management, direction, and supervision of the work and 
activities of the organization on the national level have been carried out and 
conducted by Communists Abner Green and Harriet Barron with minimal, 
if any, participation by the other officers, regular or honorary. (Supra. ) 
The management, direction, and supervision of the branches (local com- 
mittees) have been by Communist Party members such as Ruth Hillsgrove 
for the New England Committee; Evelyn Abelson and Bess Steinberg for the 
Western Pennsylvania Committee; Saul Grossman for the Michigan Com- 
mittee; Marion Kinney for the Northwest Committee; and Delphine Smith 
for the Los Angeles Committee. (Supra.) As on the national level, ‘there 
is no evidence of any participation in the actual management, direction, and 
supervision of the work and activities of the branches by any other officers. 


The constitution of the national organization, and the constitutions of 
those of the locals that are of record, provide for the delegation by the 
annual conference of full responsibility for carrying out the programs, and 
provide that the executive secretary (who on the national level has been 
Communist Party representative Abner Green for many years) shall be 
responsible for the work and activities in between the annual conference. 
The limited number of minutes.of respondent's meetings put in evidence shows 
no officers present other than these administrative officers. Minutes of the 
January 16, 1951, meeting of the executive board of the Los Angeles Com- 
mittee showed Delphine Smith in complete charge of the work, and specifi- 
cally provided that: 


“Delphine Smith gave 2 thorough report of reorgani- 
zation plans that were discussed when Abner Green visited 
Los Angeles and also action that has been suggested for the 
immediate future. ..- The Executive Secretary will be 
empowered with full responsibility to take action imme- 
diately when necessary without having to wait for an Execu- 
tive Board meeting. - - - In line with the National Confer- 
ence the Los Angeles Committee will have a Chairman, Co- 
Chairman and Treasurer for Officers and also a list of 
prominent sponsors who will act as Board of Directors, 
honorary offices (sic) without organizational responsibilities." 


* * * %* 


"Delphine Smith informed the Board of the change of 
offices to Room 311, same puilding."" (A.G. Ex. 62.) 


The conclusion is clear from this record that such things as the 
expenditure of respondent's funds, the pitch or line to be taken in its pub- 
lished material, the selection of day to day activities and of emphasis to be 
given in the campaigns, and the amount of effort to be applied in deportation 
and naturalization cases, rest with and are controlled by Abner Green and 
the other Communist Party people holding the administrative positions in the 
organization. The set-up is such that the organization can be run for Commu- 
nist Party purposes as found supra. 


Many of the facts previously found in considering the purposes of 
respondent are also indicative of and show activities jn the carrying out of 
such purposes. It is pertingnt, however, to examine in more detail the 
deportee defense activities. In so doing we repeat again that it is not the 
fact of defending people which is relevant but the purposes for doing so. The 
emphasis in petitioner's evidence was upon Communists defended by respond- 
ent. On the other hand, Green testified and the record otherwise supports 
it, that respondent has defended a number of persons arrested for depor- 
tation on the basis of past or present membership in the Communist Party, 
but bas also defended many non-Communists arrested for deportation on 
charges not involving any affiliation with the Communist Party. 


Petitioner's witness Lautner testified that the defense of non-Party 
members was not incompatible with the operation of respondent as a Party 
defense organization, that 'In fact, that would add to the prestige of the organ- 
ization."" (Tr. 1139.) Such defense activities and the approaches used by 


ee 

1 "Defense" as we use it bere includes both legal and propaganda. Legal 
defense includes providing attorneys and representation. Propaganda 
includes publicity and efforts for public support. 
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respondent (see supra) are consistent with the purpose of the Communist 
Party to have an ostensibly non-Party organization to assist Party members 
involved in deportation, and with the purpose of winning the good will and 
support of the entire foreign born segment of the population. In the context 
of this record, the fact that respondent has defended a number of non- 
Communists is not persuasive in showing independence from Communist 
Party control or operation for Party purposes. 


Respondent's actual work and activities in the legal and propaganda 
defense of Communist Party members has been substantial. Respondent has 
worked intensively for the repeal of all provisions of the laws of the United 
States covering the deportation of noncitizens on the basis of membership, 
past or present, in the Communist Party. In addition, respondent has worked 
in behalf of a large number of specific individuals who were involved in depor- 
tation proceedings on charges of past or present membership in the: Commu- 
nist Party. 


A so-called past Party membership case given considerable atten- 
tion by respondent from the late 1940's up to the time of the hearing involved 
one Peter Harisiades. Abner Green testified that respondent's activities in 
behalf of Harisiades were not an attempt to seek public support or public 
sympathy for the Communist Party, that "it was an attempt to win public 
Sympathy and support of the American people for the protection of the foreign 
born and for the position of the American Committee in respect to the depor- 
tation of noncitizens in cases of this character." (Tr. 5477.) 


Yet, the literature issued by respondent in its nationwide campaign 
in the Harisiades case shows strong efforts to undermine public trust in the 
Department of Justice, to relate the deportation of Communists to attacks 
upon the constitutional rights of all Americans, and to press for a stop to 
the deportation of Communists. For example, respondent in the Harisiades 
1 While the merits of the deportation and naturalization cases handled by 
respondent are not issues in this proceeding, we have given appropriate 
regard to the fact that in a number of cases the courts held in favor of the 
defended alien. 


2 Abner Green testified to the effect that less than ten percent of the total 
cases handled by respondent involved allegations of past or present Party 
membership, Other evidence of record indicates a much higher proportion, 
at least in excess of fifty percent. The actual number of people defended 
by respondent in the various categories is not necessary or important to the 
issues herein. 


case as in other cases involving the deportation of Communists, accused 
the Department of Justice of "perverting the administration of the immi- 
gration and naturalization laws" and "using them as a political weapon. " 
(Resp. Ex. 174.) In addition to indirectly picturing the Communist Party 
as a mere political organization, respondent seemingly defended the 
Communist Party by references such as the following in its literature in 
the Harisiades case: 


‘Peter Harisiades faces deportation to Greece on the 
ground that he is a former member of the Communist 
Party, which the Department of Justice alleges is an 
organization that advocates 'the overthrow by force and 
violence of the Government of the United States.' At the 
deportation hearing, Mr. Harisiades stated that neither 
he nor the Communist Party advocates, and that neither 
he nor the Communist Party ever have advocated, the 
‘overthrow by force and violence of the government of 
the United States. '" (Ibid. ) 


Respondent used the ‘Harisiades case as a "test"! case of the laws 
permitting deportation by reason 3 an alien joining the Communist Party 
after entry into the United States.” (A.G. Ex. 166.) According to respond- 
ent's literature, Harisiades joined the Communist Party in 1925, later held 
certain official positions in the Party, and ceased membership in 1939 only 
because the Communist Party dropped aliens from its rolls but without 
changing his social or political views. Petitioner's witness Lautner showed 
without contradiction that Harisiades was a member of the Nationality Groups 
Commission of the Communist Party at least as late as 1945. 


We find that respondent's work and activities in the Harisiades case 
were consistent with the purposes of the organization as found supra. 


With respect to the defense by respondent of individuals subject to 
deportation on the basis of current membership in the Communist Party, 
those defended have included a number of the top officers of the Party. 
Among them were the following members of the top governing committee of 
the Party, some of whom also held other offices as indicated: Alexander 
Bittelmen, Betty Gannett, Claudia Jones, Irving Potash, Jack Stachel, 
educational director, William Weiner, and John Williamson, trade union 
secretary. In connection with the defense of Party members against being 


a 

1 Respondent's publication, The Lamp, issue for Aug. -Sept. 1952 (A. G. 
Ex. 218) reported that theSupreme Court of the United States upheld 
Harisiades' deportation and that in May of 1952 he was granted political 
asylum in Poland. 


deported, we note that, significantly, in the. case of foreign Communist 
representative Gerhardt Eisler, respondent supported him and the Party 
in efforts to allow him to leave the United States. (See supra.) 


Amorg other Communists whom the record shows respondent has 
assisted in efforts to prevent deportation were: Party functionaries Beatrice 
Siskind Johnson; Ferdinand Smith, Dora Lipshitz, Toma Babin, Michael 
Obermaier, George Siskin, Alexander Stephens, alias Joe Goldberg and J. 
Peters, Israel Amter, Sam Mills, alias Sam or Sampson Milgrom, and 
Party members Morris Taft and James Lustig. 


The work and activities of respondent in the field of the foreign born 
have beer./:learly consistent with the purposes found supra, and there have 
been no activities inconsistent therewith. A substantial part of respondent's 
resources, time and efforts have been devoted to campaigns directed at the 
elimination of all provisions of the laws under which alien members and 
officers of the Communist Party are deportable, to the legal and propaganda 
defense of such persons when they have been actually involved in deportation 
proceedings, and to instigating protests against Government officials, when 
deportation charges have been brought against Communists. Respondent has 
consistently and strongly sought funds from the public with which to carry out 
its activities and has sought to win the good will of the foreign born. Obviously 
these activities, particularly in opposing the laws and working to prevent the 
deportation of Communists, constitute aid to the Communist Party. 


Communist Party Support of Respondent 
| 
There remains for consideration the issue of the extent to which 
respondent's support has been derived from the Communist Party of the United 
States. (Section 13(f)(2) of the Act; Amended Petition, p. 7.) Our findings 
supra show a definite policy on the part of the Communist Party fully to support 
respondent,” The findings supra also show important implementations of this 
policy in providing leadership fo2 for respondent, organizing branches of respond- 
ent, and discussions by Party officials with the leaders of respondent on the 
operations of respondent. 


1 For instance, the statement of top Party leader William Z, Foster, which 
the Party published in Political Affairs, that it was the duty of all progressives 
to appreciate the need of the organization, to help raise funds for it, and to 
support its work, 


2 For instance, the designation by the Party of Marion Kinney to organize 
the Northwest branch and her subsequent meetings with Party officials 
concerning her work in the branch; also, the selection of Abner Green to 
head respondent, and Green and Barron attending Party meetings where they 
"had the benefit of the discussions and deliberations of the Party on all 
policies."' (Supra. ) 
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Petitioner's witnesses who had been members and functionaries of 
the Communist Party and documentary evidence showed without specific 
denial or contradiction a consistent pattern of Party support of respondent 
and aid in respondent's activities. This included the fact that the Party 
specifically instructed its members to contribute to respondent and to 
actively support respondent's affairs. It also included evidence: that the 
Party ciraiated material issued by respondent; that the Party sold tickets 
to the affairs of respondent; that Party officers and functionaries served as 
speakers at affairs given by respondent; that the Party made financial 
contributions to respondent; and, that respondent was given considerable 
favorable attention in the Party press. We consider this latter aspect in 
more detail below. 


Respondent did not specifically deny or contradict the evidence that 
we find constituted aid or support given by the Communist Party. 1 The thrust 
of respondent's contentions was that the Party support was insignificant and 
does not tend to show that the Party controls respondent or that respondent 
was primarily operated for Party purposes. Abner Green testified that, 
generally speaking, respondent is financed by public voluntary contributions 
from individuals and organizations; that it also tries to sell literature; and, 
that it makes special appeals in connection with campaigns in specific cases. 
Green further testified that in accepting contributions respondent in no sense 
and at no time has in order to obtain them committed its program or its 
policies. 


Among the evidence presented by petitioner of Party financial support 
was a check in the amount of $2000 gven by the Communist Party to respond- 
ent. “ Green explained the check as having been contributed by the Party to 
finance the legal expense of respondent in defending certain Party leaders 
who at the time had been arrested in deportation proceedings. Green also 
testified that respondent has received checks from labor unions whose 
members or leaders it was defending in deportation proceedings. 


—— 


1 We reject respondent's generalized contention, exception 34 to the 
recommended decision, that the instances of Communist Party aid and 
support are based upon testimony of unreliable witnesses. 


2 Two other specific instances of financial aid given by the Communist 
Party to respondent were shown by petitioner's evidence: - a financial report 
of the Los Angeles Committee reflected that in 1950 the amount of $35 was 
received from the People's World and in October of 1950, Frank Carlson 
spoke as a Communist Party leader at a conference of the Los Angeles Com- 
mittee and contributed $50 toward the reorganization of the Committee on 
behalf of the Communist Party. 
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On the matter of speakers, greetings, and publicity, Green's testi- 
mony, and documentary material as well, established that in the 1940's 
officials of the United States Government, including the Department of 
Justice, spoke at affairs of respondent and otherwise endorsed the work of 
the organization. Other prominent people have done likewise. An example 
of respondent's evidence on the support given it is a letter dated in April of 1948 
addressed to respondent by the then Commissioner of Immigration and Natural - 
ization asking the cooperation of respondent in the celebration of "I am an 
American Day" and complimentary of respondent. (Resp. Ex. 239, Tr. 6223- 
* 6226.) Another instance was a broadcast by the Office of War Information in 
1945 to Australia and New Zealand in reference to the American Committee 
and the work of the American Committee. Another instance was that the 
Department of Justice, in 1941, contributed time for a nationwide radio 
broadcast on behalf of the American Committee for Protection of Foreign 
Born. 


Petitioner argued that it is irrelevant and immaterial whether non- 
Communist groups or individuals have rendered support to respondent and 
given respondent favorable publicity. (See Petitioner's Reply to Respondent's 
Exceptions to Recommended Decision, p. 22.) Petitioner also contended 
that: "Certainly it is clear from the record that any non-Communist group 
which may have been duped into assisting Respondent would not have done so 
with knowledge of Respondent's true nature. '! (Ibid. See also, tr. 7162-7163 
and 7173.) It is, of course, true, as argued by petitioner, that other organ- 
izations and their views and activities are not involved as issues in this 
proceeding, and that the ultimate issue herein is the relationship between 
respondent and the Communist Party. However, in determining whether there 
is any significance in the evidence of aid and support given to respondent by 
the Communist Party, we have taken into consideration the evidence presented 
by respondent, examples of which are set forth above. 


We find that in the context of the record as a whole there is significance 
in the cumulative evidence of aid and support given respondent by the Commu- 
‘ nist Party. This is particularly true as regards the Party press. Some 
instances have been set forth, supra, of the nature and type of statements 
concerning respondent that were published in the Party press. The interest 
of the Party press in respondent took the following forms in the evidence of 
record: (a) printed calls to and announcements of various and sundry functions 


1 We have also considered respondent's contention, as made in exception 35, 
that the Communist Party discusses and shows an interest in and supports 

. many non-Communist and anti-Communist organizations, In support,’ respond- 

r ent pointed to the cross-examination of some of petitioner's witnesses, including 
Lautner, Hartle and Harper. We have reviewed the testimony involved and 
find that it does not establish the findings claimed by respondent. 
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of respondent; (b) reported fund appeals of respondent and urged donations 
thereto and reported names of honorary and other officers of respondent; 

(c) reported from time to time on a number of deportation and naturalization 
cases being handled by respondent, and advised readers how and where to 
obtain aid from respondent; (d) reported deportation drives fostered by 
respondent and various protests sponsored by respondent, and urged join- 
ing them; and (e) urged readers to contribute bail money to respondent. 


The Party recognition of respondent in the Party press dates back to 
the early years of respondent's existence and continued to the time of the 
hearing. The publicized Party statements and references to respondent have 
been consistently kindly, friendly and fostering with no strains of discord or 
adverse criticism.” One aspect of the favorable publicity given respondent 
in the Party press has been to urge Party members and other readers to 
support the protests, the meetings, the fund drives and the programs of 
respondent. Another aspect has been the Party capitalizing on and using 
respondent's activities, such as the defense of Party leaders in deportation 
proceedings, to the advantage of the Party. This has been done by the Party 
publicizing the fact that the Party leaders were being defended by a seemingly 
non-Party organization, and by publicizing the statements made and the 
positions advanced by respondent as part of respondent's drives in behalf of 
the Party leaders. 


An illustration of the evidence on the foregoing is an article in the 
Daily Worker for June 2, 1948, which stated that Jack Stachel "national 
educational director of the Communist Party," had been arrested on a depor- 
tation charge, and which publicized the position on the arrest taken by 
respondent as follows: 


“The arrest is nothing but an attempt to 'promote 
political persecution and to terrorize the American 
people,’ said Abner Green, executive secretary of the 
American Committee for the Protection of Foreign 
Born of 23 W. 26St., ina wire to Attorney General 
Tom Clark yesterday."" (A.G. Ex. 124.) 


Another example of the evidence of Party use of respondent's activi- 
ties was furnished by an article in. the Daily Worker for May 10, 1949, quoting 
a statement said to have been released by respondent. It was a statement of 
one Alexander Stevens, who according to the Daily Worker, had departed 
voluntarily for Hungary. Included in the statement, which the Party publicized 
as having been released by respondent was the following: 


——— 

1 This is itself significant in comparison with the attitude taken in the Party 
press as to legislation, institutions, and Governments considered inimical 
to the Party. (See, supra. ) ¥ 


av4s%— 


"My membership in the American Communist Party has 
been my certificate of citizenship, and I have cherished it 
as the symbol of my acceptance into the American working 
class to which I have tried always to give loyal service. 


"Because the United States monopolists in their drive 
to fascism and imperialist war have used me as a focus to 
attack other Communists in the United State S, they have 
made it impossible for me to make any real contribution to 
the cause of the American workers."' (A.G. Ex. 127.) 


Lastly, by way of examples, the Party, in an article in the Daily 
Worker for May 4, 1952, publicized that a conference initiated by the Midwest 
Committee for Protection of Foreign Born (branch of respondent) had attacked 
and was organizing resistance against Supreme Court decisions that past 
membership in the Communist Party was a deportable offense. (A.G. Ex, 
138.) 


We find that throughout respondent's existence there has been a clear 
intent and purpose of the Communist Party to aid, promote, and support 
respondent, and we find further that the aid and support given by or emanating 
from the Party has been substantial. 


CONCLUDING FINDINGS 


On the basis of the subsidiary findings of fact hereinbefore made and 
after careful consideration of all of the credible evidence in this proceeding, 
the Board determines that the following conclusions were established by the 
preponderance of the credible evidence. 


The American Committee for Protection of Foreign Born is an organ- 
ization within the United States consisting of a national headquarters ‘in New 
York City and affiliated branches or chapters at various places throughout 
the country, named committees for protection of foreign born of particular 
localities. It holds itself out as an independent organization assisting all 
noncitizens and naturalized citizens with problems arising as a result of their 
foreign birth, and protecting the liberties of all the American people from 
what respondent asserts is a spreading American police state. 


The circumstances of the control of respondent are clear on this 
record, Despite representations to the contrary, ample evidence established 
that the organization has been and at the time of the hearing was under the 
active control of and operated by a small number of individuals most of whom 
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were shown to be members and representatives of the Communist Party of 
the United States. This appears not only from undenied evidence that the 
individuals were in fact Party members and from evidence that the chief 
leader among these individuals and at least one other were selected by the 
Communist Party to work in respondent, but from the nature and manner in 
which these individuals have operated respondent. 


It has long been a policy of the Communist Party that the legal and 
propaganda defense of its members and officers be undertaken and carried 
out not by the Party itself but by a seemingly separate and independent 
organization. The Party also has long recognized and looked upon the 
foreign born as a good and likely source from which to gain adherents and 
sympathizers. 


The weight of the credible evidence established that the purposes of 
respondent have in fact been to fight in many ways to prevent the deportation 
from the United States of members and officers of the Communist Party of 
the United States, and secondarily, to seek to win the good will of a certain 
sector of the population as a reservoir from which could be drawn adherents 
to and supporters for the programs and aims of the Communist Party. Thus 
from the true purposes of respondent and its control and direction by Party 
members and representatives there is strong evidence that respondent exists 
primarily to do particular work of and for the Communist Party. In addition, 
there are other significant considerations. 


A major program of respondent under which it has undertaken and 
carried out concerted and concentrated drives and campaigns has been for 
the repeal of all the provisions of the laws of the United States authorizing 
and permitting the denaturalization and the deportation of alien members and 
officers of the Communist Party. Moreover, respondent has actually defended 
in deportation proceedings a substantial number of Communist Party members, 
included among them being top leaders of the Party, and respondent has strongly , 
solicited public contributions and support of and for these Communists. 

Asserting that the immigration and naturalization laws and their ad- 
ministration are alien-baiting and part of a reactionary drive to fascism and 
war, respondent uses this as a basis for vehement attacks upon and criticism 
of the Government of the United States. These and other views and policies 
taken and advanced by respondent are similar to and consistent with the views 
and policies of the Communist Party and there is no instance of record where 
respondent has deviated from the positions of the Communist Party. Some 
of the matters on which respondent has advanced positions similar to those 
advanced by the Communist Party have involved domestic laws of the United 
States not reasonably related to immigration or naturalization, such as 
criticisms of the provisions of the National Labor Relations Act requiring 


- 50 - 


officers of labor unions to file non-Communist affidavits. Significantly, 
although purportedly interested in preventing deportations, when foreign 
Communist official Gerhardt Eisler was being detained on criminal and 
deportation charges in this country and the Communist Party was agitating 
for his release from detention and freedom to leave the country, respond- 
ent provided legal assistance in Eisler's behalf and carried out intensive 
campaigns for public support of its efforts to let Eisler leave. 


Respondent has in a seemingly innocuous way, coupled defense and 
support of the Communist Party itself with propaganda concerning the immé- 
gration and naturalization laws and in individual deportation cases. In all 
of its activities respondent has received substantial financial and other 
support from the Communist Party and the Party has sought to capitalize on 
respondent's efforts in behalf of Party members and officials involved in 
deportation proeeedings. 


Respondent's parported interest in the foreign born, its outward 
espousal of democratic rights, and its professed interest in civil liberties 
were designed to make it attractive to many of those it sought to attract, and 
it has undoubtedly received contributions and other support from the: public 
that it would not have received had the true circumstances and its true nature 
been known. 


In sum, we conclude and find that respondent has been and is (i) sub- 
stantially directed, dominated, or controlled by the Communist Party of the 
United States, a Communist-action organization as defined in section 3(3) of 
the Act, and (ii) primarily operated for the purpose of giving aid and support 
to such Communist-action organization. 


It follows that respondent meets the definition of a Communist-front 
organization as defined in section 3(4) of the Act and that pursuant to section 
13(g) (1) of the Act an order shall issue requiring respondent to register as 
such under section 7 of the Act. 


An appropriate order is attached hereto. 


By the Board, 


Washington, D. C. 
June 27, 1960 


APPENDIX 


LIST OF WITNESSES 


An asterisk (*) following the name indicates that the witness while in the 
Communist Party supplied information to the Federal Bureau of Investi- 
gation. 


}Petitioner's Witnesses 


BERNICE BALDWIN, * a member of the Communist Party in 1943-1952. 


EDWARD WILLIAM CARDIFF, assistant secretary in charge of branch 
office of Manufacturers Trust Company, New York City. 


ROY M. COHEN, an attorney, formerly associated with the office of the 
United States Attorney for the Southern District of New York. 


JAMES W. GLATIS, * a member of the Communist Party in 1949-1954. 


CARL HACKER, a member of the Communist Party in 1919-1920 and 
1927-1938. 


REUBIN J. HARDIN, * a member of the Communist Party in 1931 and 
1934-1937. Also from 1943 to about 1954, 


CLARK M. HARPER, * a member of the Communist Party in 1943-1953, 
and a functionary in the Party's Northwest District. 


BARBARA HARTLE, a member of the Communist Party in 1933 or 1934 - 
1954, and a functionary in the Party's Northwest District. 


JOHN LAUTNER, a member of the Communist Party in 1929-1950, anda 
functionary on the Party's national level. 


ALFRO LAWSON, an investigator for the Immigration and Naturalization 
Service of the United States Department of Justice. 


SARAH MALLOY, assistant vice president, Amalgamated Bank, New York, 


MARY STALCUP MARKWARD,* a member of the Communist Party in 
1943-1949, anda functionary in the Party's District of Columbia area. 


MARION MILLER, a member of the Communist Party from 1952 to the 
time of testifying. 


THOMAS J. NOLAN, an investigator for the Immigration and Natural - 
ization Service of the United States Department of J ustice. 


HOWARD E. SCHEPELER, a supervisory investigator for the Immi- 
gration and Naturalization Service of the United States Department of 
Justice. 


HERMAN THOMAS, * a member of the Communist Party in 1937-1939 
and 1944-1954, and a functionary in the Party's eastern Pennsylvania 
area. 


MAX WEINMAN, an investigator for the Immigration and Naturalization 
Service of the United States Department of Justice. 


Re spondent! s Witnesses 


ANTON JULIUS CARLSON, 2 sponsor of the American Committee for 
Protection of Foreign Born and chairman and co-chairman of the Mid- 
west Committee for Protection of Foreign Born. 


ABNER GREEN, executive secretary of the American Committee for 
Protection of Foreign Born. 


CHARLES A. HILL, minister jn the Baptist Church, sponsor and director 
of the American Committee for Protection of Foreign Born and co-chairman 
of the Michigan Committee for Protection of Foreign Born. 


HARVEY K. McARTHUR, teacher at Hartford Theological Seminary and a 
sponsor of the American Committee for Protection of Foreign Born. 


HORACE SPENCER MELDAHL, an attorney who has appeared in denatural- 
ization and deportation proceedings. 


ARTHUR W. MOULTON, retired Bishop in the Episcopal Church and 
sponsor and honorary chairman of the American Committee for Protection 
of Foreign Born. 


SADIE SALTZMAN, wife of a person defended by respondent in depor- 
tation proceedings. 


LOUISE PETTIBONE SMITH, professor, emeritus, of Biblical history 
honorary co-chairman of the American Committee for Protection of 
Foreign Born, and Honorary chairman of the New England Committee 
for Protection of Foreign Born. 


PETER SOLDO, son of a person defended by Western Pennsylvania 
Committee for Protection of Foreign Born in deportation proceedings. 


SUBVERSIVE ACTIVITIES CONTROL BOARD 


Docket No. 109-53 


WILLIAM P, ROGERS, ATTORNEY GENERAL OF THE 
UNITED STATES, PETITIONER, 


Vv. 


AMERICAN COMMITTEE FOR PROTECTION OF 
FOREIGN BORN, RESPONDENT, 


ORDER OF THE BOARD 


Having this day issued its Report in which, after a hearing 
upon a petition filed under subsection (a) of section 13 of the Sub- 
versive Activities Control Act of 1950, as amended, the Board 
finds that the American Committee for Protection of Foreign Born, 
respondent, is a Communist-front organization under the provisions 
of said Act, it is 


ORDERED that the respondent herein, American Committee 
for Protection of Foreign Born, shall register as a Communist-front 
organization pursuant to the said Act. 


By the Board. 


AEE » Member 


» Vacancy 


Washington, D. C. 
June 27, 1960 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,960 


AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 
Petitioner, 
Ve 
SUBVERSIVE ACTIVITIES CONTROL BOARD, 
Respondent 


On Review of Order of the Subversive Activities Control Board: 


REPORT OF THE BOARD ON RECONSIDERATION 


Issued March 8, 1962 


SUBVERSIVE ACTIVITIES CONTROL BOARD 


Docket No. 109-53 


ROBERT F, KENNEDY, ATTORNEY GENERAL 
OF THE UNITED STATES, 


PETITIONER, 


Vv. 


AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 


RESPONDENT. 


REPORT OF THE BOARD ON RECONSIDERATION 


PRELIMINARY STATEMENT 


The Board on June 27, 1960, issued its Report and Order finding 
the American Committee for Protection of Foreign Born (hereinafter 
sometimes referred to as "American Committee" or "the Committee") to 
be a Communist-front organization as defined in section 3 of the Subver- 
sive Activities Control Act of 1950, and requiring that the organization 
register as such pursuant to the provisions of the Act. Pending dispo- 
sition in the Court of Appeals for the District of Columbia of the American 
Committee's petition for review of the Order of the Board, the Committee 
moved in that court, pursuant to section 14(a) of the Act, for leave to 
adduce additional evidence which it alleged would show that a witness for 
the Attorney General, Barbara Hartle, had testified perjuriously or falsely 
before the Board. 


The Court of Appeals, on January 8, 1962, granted the motion and 
ordered: 


. . . that the motion to adduce additional evidence is granted 
for the limited purpose of permitting petitioner [American 


1 The Board on August 16, 1960, denied a motion by American Committee 
to vacate the Order of June 27, 1960, and reopen the proceeding on the 
matter of the credibility of the witness Hartle. 


Committee] to adduce additional evidence intended to estab- 
lish that the testimony of the witness Hartle as presented to 
the Board in the hearing in this matter was false;... . 


The court further ordered that the proceeding on remand proceed expedi- 
tiously, that if the testimony of Hartle is discredited the testimony shall 
not remain part of the record, and that the Board "reconsider its original 
determination in the light of the record as freed from the challenge that 
now beclouds it," 


Pursuant to notice issued by the Board, counsel for American Com- 
mittee and counsel for the Attorney General appeared before the Board for 
conference on January 12, 1962. 2 Asa result, a hearing for the purpose 
of permitting American Committee to adduce evidence within the terms of 
the order of the Court of Appeals was held before the Board on January 23, 
24, and 25, and February 1, 1962, with summation argument also taking 
place on February 1, 1962. 


Basically, the issue of Hartle's credibility arises from an asserted 
inconsistency between her testimony given in July of 1955 in the original 
Board proceeding and a statement that she had made to the Federal Bureau 
of Investigation in March of 1954 which it is contended meant that she did 
not have any knowledge on the subject matter about which she then testified, 
in July of 1955, in the Board hearing. > Hartle's testimony in the original 
Board hearing appears at transcript pages 1562-1792, and the pertinent 
parts are summarized later herein. The statements that Hartle made to 
the F,B.L in March of 1954, which included information on many different 
subjects, are contained in an 88 page typewritten document which was 
received in evidence as Board Exhibit 2 in this proceeding on remand, 


2 The results of the conference were incorporated in a written Order issued 
by the Board on January 16, 1962, The Order provided, inter alia, that 
counsel for the Attorney General produce at the hearing for questioning by 
counsel for the American Committee the agents of the Federal Bureau of 
Investigation who conducted pertinent interviews with Barbara Hartle, and 
also produce Hartle herself, At the conference, a motion by counsel for 
the Attorney General was granted, over objection, to substitute Robert F. 
Kennedy, present Attorney General of the United States, as petitioner in the 
Board proceeding. 

3 Other matters are also involved and are considered in our findings and 
evaluations that follow. 


4 Some parts of Board Exhibit 2 were based upon handwritten notes prepared 
by Hartle and given to the F.B.1L This included, among other subjects, the 
information she gave at the time (March of 1954) on the subject presently 
involved. Her handwritten note on the instant subject was received in evi- 
dence, without objection, as A, G. Exhibit 290. 
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In addition to the above, the record upon which the determination 
is to be made as to Hartle's credibility consists of: an F,B,L report of 
an interview with Hartle in June of 1954 devoted solely to the Committee 
for Protection of Foreign Born, which was received in evidence, without 
objection, as A,G. Exhibit No, 291; excerpts from the testimony given 
by Hartle in June of 1960 in the Board proceeding designated as Attorney 
General v. International Union of Mine, Mill and Smelter Workers, Board 
Docket No. 116-56, which excerpts were received in evidence as Board 
Exhibit 3; the testimony of Steve S, Carter, an agent of the Federal Bureau 
of Investigation who, with then agent Mason, conducted the interview with 
Hartle in March of 1954 which resulted in Board Exhibit 2, and who subse- 
quently interviewed Hartle on other occasions including the interview in 
June of 1954 which resulted in A,G. Exhibit 291; the testimony of F.'B. L 
agent Robert E, Mason who participated in the interview in March of 1954; 
the testimony of Hartle given in this proceeding on remand; and, the testi- 
mony of L, E, Broome, Esquire, counsel for the Attorney General in 
Board Docket No. 116-56, supra, who conducted the direct examination of 
Hartle therein. 


The witnesses Carter, Mason, Hartle, and Broome (in the nature 
of adverse witnesses) were called at the request of counsel for American 
Committee and counsel had no other requests for witnesses. (See, tr. 
8384. ) 


FINDINGS OF FACT 


Barbara Hartle was a member of the Communist Party of the United 
States from the early 1930's until March of 1954, during which time she 
became a high ranking official in the Party in the Pacific Northwest (tr. 
1563; 1637). The facts that are to be considered in determining Hartle's 
credibility will be set forth chronologically in the way the various infor- 
mation developed. 


Hartle's Original Testimony Herein 


Barbara Hartle, in July and September of 1955, testified in the orig- 
inal proceeding as a witness for the Attorney General, She testified to the 
effect that the Northwest Committee for Protection of Foreign Born” came 


ns 
5 This was the manner followed by counsel for American Committee in 
presenting his summation or closing argument. 


6 The Northwest Committee for Protection of Foreign Born was found in 
our original Report herein to be a chapter or branch of the American Com- 
mittee for Protection of Foreign Born. (Report, p. 12.) 
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about as a result of discussions inside the Communist Party in Seattle in 
1948-1949 that the Communist Party needed a local branch of the American 
Committee to defend Party members from deportation and to attract sup- 

port from those of the public who were interested in the problems of aliens 

or the foreign born (tr. 1581-1583). Another witness for the Attorney 
General, Clark Harper, also testified that the need of such a branch in that 
area of the United States was the subject of Communist Party business in 

1948 and 1949 (tr. 2977-2978). Hartle, and again Harper, testified to the 
effect that Marion Kinney, a Party functionary, was designated by the Commu- 
nist Party to.organize the branch and to assume office in it (tr. 1586-1588; 2980- 
2984, 2996). ' Hartle testified that the Communist Party circulated material 
issued by the American Committee and the Northwest Committee (tr. 1589, 
1600-1601) and added, on cross-examination, that the last time she saw mate- 
rial of the Committee was in 1950 (tr. 1724-1725). Lautner, also a witness 
for the Attorney General, testified that the American Committee called on 
members of the Communist Party to aid and support the Committee (tr. 1001- 
1002). Hartle and the Attorney General's witness Hardin both testified to the 
effect that the Communist Party sold tickets to the affairs of the Committee 
(tr. 357-358; 1601). 


Hartle gave no testimony with respect to either the American Com- 
mittee or the Northwest Committee in the period 1950 to sometime in 1953. 
She testified that in 1953, Abner Green, national officer of American Com- 
mittee, met with top officials of the Communist Party in the Northwest 
United States and stated that he was satisfied with the progress of the North- 
west Committee and was pleased with the response at meetings ang confer- 
ences that were being held around his visit there (tr. 1597-1599). © 
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Hartle's Later Testimony in the 'Mine-Mill Proceeding" 


On July 28 and 29, 1960, five years after testifying in the original 
hearing herein, Hartle testified as a witness for the Attorney General ina 
Board proceeding involving the International Union of Mine, Mill and 
Smelter Workers (hereinafter referred to as "Mine-Mill"). The Mine-Mill 


7 Abner Green, then executive secretary of the American Committee, 
appeared as a witness for the Committee in the original proceeding and 
himself testified that Marion Kinney was executive secretary of the North- 
west Committee at the time of the hearing (tr. 5193, 6663), See also 
AG, Ex, 34, 


8 During the period from July of 1950 to September of 1952, Hartle was 
operating "underground" in the Communist Party (see infra, p. 5). 


9 Greene admittedly was a top officer of the American Committee (tr. 2). 
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proceeding had no relation to and in no way involved the American Com- 
mittee, and Hartle did not testify on direct examination in Mine-Mill to 
anything about the Committee. In Mine-Mill requests were made for 
prior statements of Government witnesses ard counsel for the Attorney 
General made available to counsel for Mine-Mill for purposes of cross- 
examination of Hartle the entire 88 page typewritten statement of infor- 
mation given by Hartle to the F,B. I, in March of 1954 and which is now 
Board Exhibit 2 herein. The 88 page statement contained information 
which Hartle had given on many subjects, among which were fourteen 
separate organizations, As to at least some of the fourteen organizations 
Hartle furnished information prior to 1950, including what she had heard 
about them in the Communist Party. 


With regard to "Committee for the Protection of the Foreign Born!" 
Hartle's 1954 statement contained the following: 


It is my understanding that for many years the national 
organization, or the American Committee for the Protection 
of the Foreign Born, has been under Communist Party 
leadership. Iam unacquainted with the local Committee as 
of before my return to Seattle in 1952. (Bd. Ex, 2, p. 83.). 


As already indicated, the primary contention of counsel for American 
Committee is that Hartle's statement to the F.B. 1 that she was ‘'unacquaint- 
ed" with the Northwest Committee "as of before my return to Seattle in 1952" 
is in direct conflict with her having testified in this proceeding about the 
Northwest Committee in the period 1948-1950. : 


On cross-examination in Mine-Mill Hartle testified that she! went 
"underground" in the Communist Party in July of 1950 and remained so until 
September 17, 1952, at which time she was arrested on charges under the 
Smith Act (Bd. Ex. 3, p. 5277). During the period of her "underground" 
status she did not attend regular Party meetings (ibid). She testified that in 
obtaining the statement from her in March of 1954 the F,B. 1, wanted to know 
the relationship to the Communist Party of all of the organizations mentioned 
in the statement (Bd, Ex. 3, p. 5365). 


10 At one point in the oral argument herein counsel for American Committee 
expressed the contention this way: "She gave testimony which was contrary 
to a document which was in the possession of the Government. The document 
in the possession of the Government said she knew nothing.'' (Tr. 8413.) As 
will appear, additional considerations have been raised which are also to be 
evaluated in determining the overall credibility of the witness (see !'Collateral 
Matters, "' infra). 


On redirect examination in Mine-Mill, Hartle explained her statement 
to the F.B, Ll as follows: 


The statement in this exhibit refers to the fact as to | 
whether I was acquainted with the membership and activities 
of the local committee of the American Committee for the 
Protection of Foreign Born in Seattle as of that time or 
around 1951, 1952, during which time I was underground. 


I might explain further that during that time, although 
there had been some beginnings, it was during this time 
that the committee had quite a large membership and was: 
quite active, and the FBI asked me if J knew how those 
people got on the committee and who they all were and what 
their activities were in relation to the Communist Party. 


I answered the answer I gave here -- that I didn't have 
that information as of that period. (Bd. Ex. 3, pp. 5374- 
5375.) 


This explanation was explored on recross examination and Hartle 
stated that with respect to the local Committee she responded to specific 
questions which only had to do with after 1950 when she was underground: 


. . . They [the F, B. L] wanted to know if I knew how the 
committee that was operating in Seattle in 1952 and 1953 ; 
on a number of deportation cases, if I knew how those 
people got on that committee, who put them there, how they 
got organized there, and what their various activities were. 


I can only surmise that they wanted to know whether _ 
the Communist Party organized it or not. ButI wasn't . 
able to give them the information as of that period before : 
I came to Seattle in 1952, at which time that committee 
became really active, because I was underground and I 
did not learn that information in the underground. (Bd. 
Ex.'3, pp. 5380-5381.) 


Counsel for American Committee contends that both of these explana- 
tions were false, particularly when viewed in the light of the testimony 
elicited during this proceeding on remand from the F, B, 1, agents who had 
interviewed Hartle. Before considering this point we will set forth the facts 
which were established in the remand proceeding. 


The Proceeding on Remand 


F.B., 1 agents Carter and Mason conducted the interviews that 
resulted in the statement now in evidence as Board Exhibit 2 (tr. 8250- 8252). 
The statement consists of information given orally during which agent 
Carter took notes and the statement also eR written material prepared 
by Hartle when she was alone (tr. 8257). 2 


The 88 page memorandum was prepared by agent Carter who then pre- 
sented it to Hartle who made such corrections and minor additions as were 
necessary and then signed it and adopted it as her own (tr. 8258). 


The instructions that Carter gave to Hartle were general as to all of 
the organizations and there were no different instructions for the Committee 
for Protection of Foreign Born nor were any time limitations specified, 
However, in response to the question by counsel for American Committee, 
"who suggested which organization, which of these 14 she should give you 
the information on?,' Carter answered that his suggestion to Hartle was: 


. . . that she prepare a summary of information in the 
form of notes concerning the front organizations or 
Communist infiltrated organizations that she was ac- 
quainted with, that she might have some knowledge, and 
the only other suggestion that I can recall that I made to 
her in that respect was that the particular interest that 
I might have, and the thing that she might emphasize if 
she could, would be any current officers or current 
activities that she might have knowledge of. (Tr. 8261- 
8262. ) 


Also, Carter thinks that a limitation to information in 1951-1952 could have 
been suggested by his requests to Hartle (tr. 8290-8291). 


Robert E. Mason, who was an agent of the F.B.L at the time and 
was present with agent Carter during practically all of the interviews that 
resulted in Board Exhibit 2, testified substantially the same as Carter 
concerning the interviews: namely, that Carter and he were interested in 
knowing about the relationship of the Communist Party to the 14 different 
organizations covered on pages 78 to 84 of the exhibit, and that any questions 
they may have asked Hartle were general in nature and they did not fix any 
specific period of time for which they wanted information about the Com- 
mittees here involved or any of the other organizations (tr. 8308, 8336). 


11 cee ALG, Ex. 290. 


Subsequent to the interviews that resulted in Board Exhibit 2, agent 
Carter interviewed Hartle on a number of other occasions (tr. 8283-8284). 
An interview that Carter had on June 1 and 2, 1954, with Hartle was devoted 
solely to the Committee for Protection of the Foreign Born (tr. 8278, 8283, 
8380). The information received was "in the form of an interrogation" and 
following the interview the results were compiled in a memorandum prepared 
by agent Carter and dated June 8, 1954 (tr. 8278, 8281). This memorandum 
was received in evidence as Attorney General's Exhibit 291. 12 it is, as 
conceded by counsel for American Committee, "at least close to her original 
testimony" (tr. 8422). A possible difference, although not sufficient to 
impeach Hartle's credibility, is that in exhibit 291 Hartle is reported to 
have understood that Marion Kinney was active in the Northwest Committee 
as either an officer or leader during 1948-1950, and by reason of her affili- 
ation with that organization Hartle believed that Kinney may have made 
reports about the Committee to the Communist Party. In her original testi- 
mony in the Board hearing Hartle identified Marion Kinney as secretary of 
the Northwest Committee, having been assigned to work and assume office 
in the Committee by the Communist Party (i 1588). As set forth supra, 
a Separate wimess gave similar testimony. 


Agent Carter considered the March interviews, set forth jn Board 
Exhibit 2, as preliminary or a "very brief summary of the information she 
had available" (tr. 8284). He interviewed her at subsequent times as part 
of his continuing responsibility to obtain all of the information that he felt 
Hartle had within her possession (tr. 8284), The subsequent interviews 
concerned not only the American Committee but also other organizations. 
The particular subsequent interview that took place on June land 2, 1954, 
was devoted solely to the Committee and was the only one of the other inter- 
views that dealt with the Committee (tr. 8380). 


Barbara Hartle was called as a witness after Carter and Mason had 
testified, having been excluded from the hearing room during their testi- 
mony. She stated, as she had in the earlier Mine-Mill proceeding, that 
the information she gave in Board Exhibit 2 was in response to certain 
questions (tr. 8350). She stated that she was asked to give information she 
had about the organizations when she was in the Communist Party in Seattle 


— 
12. The record does not reflect the time when the existence of exhibit 291 
became known to counsel representing the Attorney General in the proceed- 
ings here involved, Our attention has not been directed to any situation in 
the proceedings calling for earlier production of the document and, as 
stated, it was received in evidence without objection. 


13 wartle did not testify that she was present at the specific Party meet- 
ing when Kinney was given the assignment. 
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and by reason of the fact that she was more active in some than in others 
was the reason she could give more information on some than on others 
(tr. 8353). Hartle was not a member of or active in the Northwest Com- 
mittee for Protection of Foreign Born (tr. 8373). 


Counsel for American Committee sought to have Hartle state that 
during the interviews which resulted in Board Exhibit 2 she was asked to 
tell everything she knew about the Northwest Committee and the relation of 
the Communist Party to it (tr. 8353). She replied that she thought that was 
in different interviews -- that there were other interviews in which other 
questions were asked and when she did not prepare material (tr. 8353- 
8354). This suggests the possibility (see "Summary and Conclusions, " 
infra) since six years had elapsed before Hartle was first asked about her 
interviews with the F,B.1L that she was confusing the two different inter- 
views that took place only a little over two months apart. 


Moreover, it was also developed in this proceeding on remand that 
prior to her original testimony in July of 1955, she was interviewed by 
counsel who represented the Attorney General in the original hearing (tr. 
8366, 8370). At that interview she was asked by counsel what she knew 
about the Committee, who the people were who were associated with it, 
what she knew about those people, when she knew them to be members of 
the Communist Party, what she knew about meetings that concerned the 
Committee in which the Communist Party was involved, whether the Commu- 
nist Party circulated literature of the Committee, and other things including 
how the Committee started (tr. 8371-8372). Thus, some five years before 
being asked about her first interview she had again been interviewed by a 
Government representative who asked many detailed questions about the 
Committee and the people in it. 


In addition to Carter, Mason and Hartle, counsel for American Com- 
mittee requested and there was called as a witness L, E. Broome, Esquire, 
who had served as counsel for the Attorney General in the Mine-Mill pro- 
ceeding. In response to a question by counsel for American Committee, 
Broome stated that he would have informed the Board if he had any reason 
to believe that Hartle was committing perjury when she gave her explana- 
tion of the statément in Board Exhibit 2 about the Committee (tr. 8397). 
Counsel for American Committee then asked Attorney Broome along, hypo- 
thetical question that in substance was whether, if he knew the following at 
the time Hartle gave her explanation, he would have informed the Board 
that he thought the explanation was false. The hypothetical question, that 
is, the interpretations put on the testimony of Carter, Mason, and Hartle 
by counsel for American Committee in substance was: suppose the F,B.L 
agents who interviewed Hartle had asked her to prepare notes on the 14 
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organizations summarizing what connection the Communist Party had with 
them, that in doing so she was to emphasize any knowledge she had about 
recent events showing connections between the Communist Party and 
these organizations but to also include whether the Party had anything to 
do with the organizations including the originating of the organizations; 
suppose further that the agents would have been interested in the facts 
concerning the American Committee that Hartle had testified about in the 
Board proceeding, and, that the agents had asked for the same informa- 
tion about the Committee as they had asked for the other organizations; 
and, suppose further the agents had not asked Hartle to limit her state- 
ment about the Committee to any particular period of time. (See tr. 8398- 
8399). 


Broome answered this question as follows: 


I don't know whether I understand it exactly or not. 
I think I get the drift of it. 


My answer to it, I have not heard a thing yet that 
leads me to believe that Mrs. Hartle committed perjury. 
(Tr. 8405.) 


This concluded the examination of Broome and no further witnesses 


were called. 


Collateral Matters 


In reaching its ultimate conclusion on the credibility of Hartle, the 
Board has considered and weighed various matters presented by the record, 


One of the considerations centers on the fact that Hartle was a Federal 
prisoner at the time of her original testimony in this proceeding. Counsel 
for American Committee argues, while conceding that "it is speculation, "' 
that Hartle invented her testimony in an effort to obtain parole (tr. 8423- 
8424). While Hartle did not have any discussions as to whether her chances 
of getting paroled would be improved by testifying for the Attorney General 
she did state on cross-examination in the original hearing that it was her 
expectation and belief that by so testifying it would help her chances for 
parole (Bd. Ex. 3, pp. 5296-5297). Neither this hope for parole, which is 
not at all unusual, nor the fact that she was paroled shortly after becoming 
eligible, spppoxts or justifies a finding that Hartle's testimony was invented 
or false. 


14 partle never paid a fine that was imposed but was required to take a 
pauper's oath before she was released from prison (tr. 8338), 
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Another collateral consideration centers on the fact that Hartle was 
interviewed by representatives of the Committee on Un-American Activities 
of the United States House of Representatives and thereafter testified at 
some length before the House Committee. In her testimony she did not 
make reference to the American Committee or the Northwest Committee. 
She identified Marion Kinney as a Communist and manager of a Party book- 
store but did not mention Kinney with respect to the Northwest Committee. 
Hartle stated in response to a question in this proceeding on remand that 
she did not recall that there was any discussion with the House Committee 
staff about the American Committee or the Northwest Committee. Except 
for a few excerpts having to do mostly with Marion Kinney (see aboye) the 
testimony of Hartle before the House Committee was not made a part of 
the record, There was no showing that she was asked about the American 
or Northwest Committees. The reasonable conclusion is that she was not, 
The Board finds no basis for concluding that Hartle testified falsely in the 
Board hearing because she did not testify to the same subjects before the 
House Committee. 


The foregoing matters have been considered and weighed as'to whether 
they are persuasive that Hartle testified falsely in the original proceeding. 
They are not persuasive. 


As indicated earlier, the Board has also considered the fact that 
most all of Hartle's original testimony which it is contended was false was 
also the subject of similar testimony by other witnesses in comparable 
positions to acquire knowledge. For example, Harper was a member of the 
Communist Party Northwest or District Board along with Hartle in 1948 and 
1949 (tr. 2958-2960). He testified, as did Hartle, to discussions within the 
Communist Party on the need of a local chapter or branch of the Arnerican 
Committee, and of the assignment by the Party of Marion Kinney to organ- 
ize it and assume office in it (supra). 


The mutually corroborative testimony is not conclusive but is 
entitled to some weight, particularly since it stands unrebutted and undenied. 
Neither Marion Kinney nor anyone else was called in the original hearing or 
in this proceeding on remand to deny or rebut the testimony given by Hartle 
and Harper... — 


SUMMARY AND CONCLUSIONS 


The issues are whether in her testimony at the original hearing or in 
her later testimony in the Mine-Mill proceeding Hartle deliberately or inten- 
tionally testified falsely, and whether there is anything which impeaches any 
of her testimony. 


elie 


There is, we recognize, some lack of clarity in Hartle's explana- 
tion, given some six years later, of her March 1954 statement to the 
F,B.1, that she was unacquainted with the Committee as of before her 
return to Seattle in 1952. To conclude, however, that this lack of clarity 
means that she is an untrustworthy witness requires resort to surmise and 
speculation that is not warranted by the record, 


The general or preliminary interview in March of 1954 was followed 
by subsequent interviews with respect to other organizations. One of these 
subsequent interviews, conducted a little over two months after the first 
interview, was devoted solely to interrogation of Hartle about the Com- 
mittee here involved. At this subsequent interview, in early June of 1954, 
Hartle related things she had learned about the Committee at Communist 
Party meetings. This was substantially consistent with her testimony given 
about a year later in the original Board hearing. The testimony in the Board 
hearing was strongly corroborated by other witnesses and in part by docu- 
mentary material, It was not rebutted or denied by any of the persons 
involved, such as Marion Kinney, at either the original hearing or during 
this proceeding on remand. No showing was made by American Committee 
that rebuttal witnesses were or are unavailable. Interrogation about the 
Committee in the June 1954 interview is consistent with Hartle's testimony, 
given in this proceeding on remand, that it was in interviews other than the 
interview of March 1954 at which she was asked to tell what she knew about 
the Committee and the relation of the Communist Party to it, 


At the time of the preliminary interview in March of 1954, Hartle 
was given a general request to prepare summaries of her knowledge about 
a number of organizations and to emphasize the officers and activities in 
recent years. Agent Carter testified that a limitation to her knowledge in 
1951-1952 could have been suggested by his request. Hartle was never a 
member of or active in the Committee and her original testimony ‘herein 
was mainly concerned with what she heard about the Committee at Commu- 
nist Party meetings. She did not have any personal knowledge as to the 
detailed organization or activities of the Committee or its officers and 
members, and did not testify that she did. 


Upon weighing all of the considerations and four members of the 
Board having observed Hartle as a witness in this proceeding on remand, 
the Board finds that there is no real basis for discrediting her as a witness, 
and that her original testimony should be accepted. 


Counsel for the American Committee asserted in his motion to the 
court for leave to adduce additional evidence on the credibility of Hartle 
that she had testified falsely to the knowledge of representatives of the 
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Attorney General. At the prehearing conference before the Board following 
remand, counsel for American Committee expressed the opinion that under 
the terms of the order of the court remanding the proceeding to the Board 
he was relieved from proving or attempting to prove that anyone in the 
Department of Justice knew that Hartle's statement was false since. if it 
were proved that her statement was false her testimony should be stricken. 
Counsel for the Attorney General, on the other hand, challenged counsel 
for American Committee to attempt to prove this charge. Ruling was 
reserved by the Board on whether alleged knowledge by someone in the 
Department of Justice that Hartle had testified falsely was an issue under 
the terms of the remand. This was because of the fact that if it were not 
established that Hartle had testified falsely the question would not arise. 

In view of the Board's determination, made after full hearing, that Hartle 
has not testified falsely, the question is no longer present. 


Since the Board finds that Hartle's original testimony was credible, 
the challenge is without merit to the original determination of the Board 
that the American Committee for Protection of Foreign Born met the statu- 
tory definition of a Communist-front organization.. Accordingly, it is 


RECOMMENDED to the United States Court of Appeals for the 
District of Columbia Circuit that the Report and Order of the Bos issued 
on June 27, 1960, be affirmed. 


By the Board (Chairman Lee was necessarily absent from the hearing 
due to illness and did not participate in the determination): 


March 8, 1962 


Washington, D, C, 
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REPORT OF THE BOARD ON RECONSIDERATION | 


PRELIMINARY STATEMENT 


The Board on June 27, 1960, issued its Report and Order finding 
the American Committee for Protection of Foreign Born (hereinafter 
sometimes referred to as "American Committee" or "the Committee"') to 
be a Communist-front organization as defined in section 3 of the Subver- 
sive Activities Control Act of 1950, and requiring that the organization 
register as such pursuant to the provisions of the Act. Pending dispo- 
sition in the Court of Appeals for the District of Columbia of the American 
Committee's petition for review of the Order of the Board, the Committee 
moved in that court, pursuant to section 14(a) of the Act, for leave to 
adduce additional evidence which it alleged would show that a witness for 
the Attorney General, Barbara Hartle, had testified perjuriously or falsely 
before the Board. 


The Court of Appeals, on January 8, 1962, granted the motion and 
ordered: 


. « . that the motion to adduce additional evidence is granted 
for the limited purpose of permitting petitioner [American 


1 The Board on August 16, 1960, denied a motion by American Committee 
to vacate the Order of June 27, 1960, and reopen the proceeding on the 
matter of the credibility of the witness Hartle. 


Committee] to adduce additional evidence intended to estab- 
lish that the testimony of the witness Hartle as presented to 
the Board in the hearing in this matter was false;... . 


The court further ordered that the proceeding on remand proceed expedi- 
tiously, that if the testimony of Hartle is discredited the testimony shall 
not remain part of the record, and that the Board "reconsider its original 
determination in the light of the record as freed from the challenge that 
now beclouds it,'! 


Pursuant to notice issued by the Board, counsel for American Com- 
mittee and counsel for the Attorney General appeared before the Board for 
conference on January 12, 1962. 2 Asa result, a hearing for the purpose 
of permitting American Committee to adduce evidence within the terms of 
the order of the Court of Appeals was held before the Board on January 23, 
24, and 25, and February 1, 1962, with summation argument also taking 
place on February 1, 1962, 


Basically, the issue of Hartle's credibility arises from an asserted 
inconsistency between her testimony given in July of 1955 in the original 
Board proceeding and a statement that she had made to the Federal Bureau 
of Investigation in March of 1954 which it is contended meant that’ she did 
not have any knowledge on the subject matter about which she then testified, 
in July of 1955, in the Board hearing. > Hartle's testimony in the original 
Board hearing appears at transcript pages 1562-1792, and the pertinent 
parts are summarized later herein. The statements that Hartle made to 
the F.B.L in March of 1954, which included information on many different 
subjects, are contained in an 88 page typewritten document which was 
received in evidence as Board Exhibit 2 in this proceeding on remand. 


2 The results of the conference were incorporated in a written Order issued 
by the Board on January 16, 1962, The Order provided, inter alia, that 
counsel for the Attorney General produce at the hearing for questioning by 
counsel for the American Committee the agents of the Federal Bureau of 
Investigation who conducted pertinent interviews with Barbara Hartle, and 
also produce Hartle herself. At the conference, a motion by counsel for 

the Attorney General was granted, over objection, to substitute Robert F. 
Kennedy, present Attorney General of the United States, as petitioner in the 
Board proceeding. 

3 Other matters are also involved and are considered in our findings and 
evaluations that follow. 

4 Some parts of Board Exhibit 2 were based upon handwritten notes prepared 
by Hartle and given to the F.B.L This included, among other subjects, the 
information she gave at the time (March of 1954) on the subject presently 
involved. Her handwritten note on the instant subject was received in evi- 
dence, without objection, as A, G, Exhibit 290. 
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In addition to the above, the record upon which the determination 
is to be made as to Hartle's credibility consists of: an F,B.L report of 
an interview with Hartle in June of 1954 devoted solely to the Committee 
for Protection of Foreign Born, which was received in evidence, without 
objection, as A,G, Exhibit No. 291; excerpts from the testimony given 
by Hartle in June of 1960 in the Board proceeding designated as Attorney 
General v. International Union of Mine, Mill and Smelter Workers, Board 
Docket No, 116-56, which excerpts were received in evidence as Board 
Exhibit 3; the testimony of Steve S. Carter, an agent of the Federal Bureau 
of Investigation who, with then agent Mason, conducted the interview with 
Hartle in March of 1954 which resulted in Board Exhibit 2, and who subse- 
quently interviewed Hartle on other occasions including the interview in 
June of 1954 which resulted in A,G, Exhibit 291; the testimony of F.B.L 
agent Robert E, Mason who participated in the interview in March of 1954; 
the testimony of Hartle given in this proceeding on remand; and, the testi- 
mony of L, E, Broome, Esquire, counsel for the Attorney General in 
Board Docket No. 116-56, supra, who conducted the direct examination of 
Hartle therein. 


The witnesses Carter, Mason, Hartle, and Broome (in the nature 
of adverse witnesses) were called at the request of counsel for American 
Committee and counsel had no other requests for witnesses. (See, tr. 
$384, ) 


FINDINGS OF FACT 


Barbara Hartle was a member of the Communist Party of the United 
States from the early 1930's until March of 1954, during which time she 
became a high ranking official in the Party in the Pacific Northwest (tr. 
1563; 1637). The facts that are to be considered in determining Hartle's 
credibility will be set forth chronologically in the way the various infor- 
mation developed. 


Hartle's Original Testimony Herein 


Barbara Hartle, in July and September of 1955, testified in:the orig- 
inal proceeding as a witness for the Attorney General. She testified to the 
effect that the Northwest Committee for Protection of Foreign Born” came 
5 This was the manner followed by counsel for American Committee in 
presenting his summation or closing argument. 


6 The Northwest Committee for Protection of Foreign Born was found in 
our original Report herein to be a chapter or branch of the American Com- 
mittee for Protection of Foreign Born. (Report, p. 12.) 
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about as a result of discussions inside the Communist Party in Seattle in 
1948-1949 that the Communist Party needed a local branch of the American 
Committee to defend Party members from deportation and to attract sup- 

port from those of the public who were interested in the problems of aliens 

or the foreign born (tr. 1581-1583). Another witness for the Attorney 
General, Clark Harper, also testified that the need of such a branch in that 
area of the United States was the subject of Communist Party business in 

1948 and 1949 (tr. 2977-2978). Hartle, and again Harper, testified to the 
effect that Marion Kinney, a Party functionary, was designated by the Commu- 
nist Party to_organize the branch and to assume office in it (tr. 1586-1588; 2980- 
2984, 2996).° Hartle testified that the Communist Party circulated material 
issued by the American Committee and the Northwest Committee (tr. 1589, 
1600-1601) and added, on cross-examination, that the last time she saw mate- 
rial of the Committee was in 1950 (tr. 1724-1725). Lautner, also a witness 
for the Attorney General, testified that the American Committee called on 
members of the Communist Party to aid and support the Committee (tr. 1001- 
1002). Hartle and the Attorney General's witness Hardin both testified to the 
effect that the Communist Party sold tickets to the affairs of the Committee 
(tr. 357-358; 1601). 


Hartle gave no testimony with respect to either the American Com- 
mittee or the Northwest Committee in the period 1950 to sometime in 1953. 
She testified that in 1953, Abner Green, national officer of American Com- 
mittee, met with top officials of the Communist Party in the Northwest 
United States and stated that he was satisfied with the progress of the North- 
west Committee and was pleased with the response at meetings ang confer- 
ences that were being held around his visit there (tr. 1597-1599). © 


Hartle's Later Testimony in the 'Mine-Mill Proceeding" 


On July 28 and 29, 1960, five years after testifying in the original 
hearing herein, Hartle testified as a witness for the Attorney General ina 
Board proceeding involving the International Union of Mine, Mill and 
Smelter Workers (hereinafter referred to as 'Mine-Mill"). The Mine-Mill 


7 Abner Green, then executive secretary of the American Committee, 
appeared as a witness for the Committee in the original proceeding and 
himself testified that Marion Kinney was executive secretary of the North- 
west Committee at the time of the hearing (tr. 5193, 6663). See also 
AG, Ex, 34. 


8 During the period from July of 1950 to September of 1952, Hartle was 
operating "underground" in the Communist Party (see infra, p. 5). 


9 Greene admittedly was a top officer of the American Committee (tr. 2). 
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proceeding had no relation to and in no way involved the American Com- 
mittee, and Hartle did not testify on direct examination in Mine-Mill to 
anything about the Committee. In Mine-Mill requests were made for 
prior statements of Government witnesses ard counsel for the Attorney 
General made available to counsel for Mine-Mill for purposes of cross- 
examination of Hartle the entire 88 page typewritten statement of infor- 
mation given by Hartle to the F,B, I, in March of 1954 and which is now 
Board Exhibit 2 herein. The 88 page statement contained information 
which Hartle had given on many subjects, among which were fourteen 
Separate organizations, As to at least some of the fourteen organizations 
Hartle furnished information prior to 1950, including what she had heard 
about them in the Communist Party. 


With regard to 'Committee for the Protection of the Foreign Born'! 
Hartle's 1954 statement contained the following: 


It is my understanding that for many years the national | 
organization, or the American Committee for the Protection 
of the Foreign Born, has been under Communist Party 
leadership. I am unacquainted with the local Committee as 
of before my return to Seattle in 1952. (Bd. Ex, 2, p. 83.) 


As already indicated, the primary contention of counsel for American 
Committee is that Hartle's statement to the F.B. 1, that she was "unacquaint- 
ed't with the Northwest Committee "as of before my return to Seattle in 1952" 
is in direct conflict with her having testified in this proceeding about the 
Northwest Committee in the period 1948-1950. 


On cross-examination in Mine-Mill Hartle testified that she went 
"underground" in the Communist Party in July of 1950 and remained so until 
September 17, 1952, at which time she was arrested on charges under the 
Smith Act (Bd. Ex. 3, p. 5277). During the period of her "underground" 

status she did not attend regular Party meetings (ibid). She testified that in 
obtaining the statement from her in March of 1954 the F,B. 1, wanted to know 
the relationship to the Communist Party of all of the organizations mentioned 
in the statement (Bd. Ex. 3, p. 5365). 


10 At one point in the oral argument herein counsel for American Committee 
expressed the contention this way: "She gave testimony which was contrary 
to a document which was in the possession of the Government. The document 
in the possession of the Government said she knew nothing." (Tr. 8413.) As 
will appear, additional considerations have been raised which are also to be 
evaluated in determining the overall credibility of the witness (see "Collateral 
Matters, " infra). 


On redirect examination in Mine-Mill, Hartle explained her statement 
to the F.B,L as follows: : 


The statement in this exhibit refers to the fact as to 
whether I was acquainted with the membership and activities 
of the local committee of the American Committee for the. 
Protection of Foreign Born in Seattle as of that time or 
around 1951, 1952, during which time I was underground. 


I might explain further that during that time, although 
there had been some beginnings, it was during this time 
that the committee had quite a large membership and was | 
quite active, and the FBI asked me if I knew how those 
people got on the committee and who they all were and what 
their activities were in relation to the Communist Party. 


I answered the answer I gave here -- that I didn't have 
that information as of that period. (Bd. Ex. 3, pp. 5374-. 
5375.) 


This explanation was explored on recross examination and Hartle 
stated that with respect to the local Committee she responded to specific 
questions which only had to do with after 1950 when she was underground: 


. . . They [the F, B. L] wanted to know if I knew how the 
committee that was operating in Seattle in 1952 and 1953 

on a number of deportation cases, if I knew how those 
people got on that committee, who put them there, how they 
got organized there, and what their various activities were. 


Ican only surmise that they wanted to know whether 
the Communist Party organized it or not. But I wasn't 
able to give them the information as of that period before 
I came to Seattle in 1952, at which time that committee 
became really active, because J was underground and I 
did not learn that information in the underground. (Bd. 
Ex.:'3, pp. 5380-5381.) 


Counsel for American Committee contends that both of these explana- 
tions were false, particularly when viewed in the light of the testimony 
elicited during this proceeding on remand from the F, B, 1, agents who had 
interviewed Hartle. Before considering this point we will set forth the facts 
which were established in the remand proceeding. 


The Proceeding on Remand 


F.B.L agents Carter and Mason conducted the interviews that 
resulted in the statement now in evidence as Board Exhibit 2 (tr. 8250-8252). 
The statement consists of information given orally during which agent 
Carter took notes and the statement also EES written material, prepared 
by Hartle when she was alone (tr. 8257). 2 


The 88 page memorandum was prepared by agent Carter who then pre- 
sented it to Hartle who made such corrections and minor additions as were 
necessary and then signed it and adopted it as her own (tr. 8258). 


The instructions that Carter gave to Hartle were general as to all of 
the organizations and there were no different instructions for the Committee 
for Protection of Foreign Born nor were any time limitations specified, 
However, in response to the question by counsel for American Committee, 
"who suggested which organization, which of these 14 she should give you 
the information on?, '' Carter answered that his suggestion to Hartle was: 


. .. that she prepare a summary of information in the 
form of notes concerning the front organizations or 
Communist infiltrated organizations that she was ac- 
quainted with, that she might have some knowledge, and 
the only other suggestion that I can recall that I made to 
her in that respect was that the particular interest that 
I might have, and the thing that she might emphasize if 
she could, would be any current officers or current 
activities that she might have knowledge of. (Tr. 8261- 
8262. ) 


Also, Carter thinks that a limitation to information in 1951-1952 could have 
been suggested by his requests to Hartle (tr. 8290-8291). 


Robert E. Mason, who was an agent of the F.B.L at the time and 
was present with agent Carter during practically all of the interviews that 
resulted in Board Exhibit 2, testified substantially the same as Carter 
concerning the interviews: namely, that Carter and he were interested in 
knowing about the relationship of the Communist Party to the 14 different 
organizations covered on pages 78 to 84 of the exhibit, and that any questions 
they may have asked Hartle were general in nature and they did not fix any 
specific period of time for which they wanted information about the Com- 
mittees here involved or any of the other organizations (tr. 8308, 8336). 


11 see AG. Ex. 290. 


Subsequent to the interviews that resulted in Board Exhibit 2, agent 
Carter interviewed Hartle on a number of other occasions (tr. 8283-8284). 
An interview that Carter had on June 1 and 2, 1954, with Hartle was devoted 
solely to the Committee for Protection of the Foreign Born (tr. 8278, 8283, 
8380). The information received was "in the form of an interrogation" and 
following the interview the results were compiled in a memorandum prepared 
by agent Carter and dated June 8, 1954 (tr. 8278, 828 1), This memorandum 
was received in evidence as Attorney General's Exhibit 291. 12 tt is, as 
conceded by counsel for American Committee, "at least close to her original 
testimony" (tr. 8422). A possible ditference, although not sufficient to 
impeach Hartle's credibility, is that in exhibit 291 Hartle is reported to 
have understood that Marion Kinney was active in the Northwest Committee 
as either an officer or leader during 1948-1950, and by reason of her affili- 
ation with that organization Hartle believed that Kinney may have made 
reports about the Committee to the Communist Party. In her original testi- 
mony in the Board hearing Hartle identified Marion Kinney as secretary of 
the Northwest Committee, having been assigned to work and assume office 
in the Committee by the Communist Party (tz, 1588). As set forth supra, 
a separate witness gave similar testimony. 


Agent Carter considered the March interviews, set forth in Board 
Exhibit 2, as preliminary or a "very brief summary of the information she 
had available" (tr. 8284). He interviewed her at subsequent times as part 
of his continuing responsibility to obtain all of the information that he felt 
Hartle had within her possession (tr. 8284). The subsequent interviews 
concerned not only the American Committee but also other organizations. 
The particular subsequent interview that took place on June 1 and:2, 1954, 
was devoted solely to the Committee and was the only one of the other inter- 
views that dealt with the Committee (tr. $380). 


Barbara Hartle was called as a witness after Carter and Mason had 
testified, having been excluded from the hearing room during their testi- 
mony. She stated, as she had in the earlier Mine-Mill proceeding, that 
the information she gave in Board Exhibit 2 was in response to certain 
questions (tr. 8350). She stated that she was asked to give information she 
had about the organizations when she was in the Communist Party in Seattle 


12. The record does not reflect the time when the existence of exhibit 291 
became known to counsel representing the Attorney General in the proceed- 
ings here involved. Our attention has not been directed to any situation in 
the proceedings calling for earlier production of the document and, as 
stated, it was received in evidence without objection. 


13 Yartle did not testify that she was present at the specific Party meet- 
ing when Kinney was given the assignment. 
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and by reason of the fact that she was more active in some than in others 
was the reason she could give more information on some than on others 
(tr. 8353). Hartle was not a member of or active in the Northwest Com- 
mittee for Protection of Foreign Born (tr. 8373). 


Counsel for American Committee sought to have Hartle state that 
during the interviews which resulted in Board Exhibit 2 she was asked to 
tell everything she knew about the Northwest Committee and the relation of 
the Communist Party to it (tr. 8353). She replied that she thought that was 
jn different interviews -- that there were other interviews in which‘other 
questions were asked and when she did not prepare material (tr. 8353- 
8354). This suggests the possibility (see "Summary and Conclusions, " 
infra) since six years had elapsed before Hartle was first asked about her 


interviews with the F,B.L that she was confusing the two different inter- 
views that took place only a little over two months apart. 


Moreover, it was also developed in this proceeding on remand that 
prior to her original testimony in July of 1955, she was interviewed by 
counsel who represented the Attorney General in the original hearing (tr. 
8366, 8370). At that interview she was asked by counsel what she knew 
about the Committee, who the people were who were associated with it, 
what she knew about those people, when she knew them to be members of 
the Communist Party, what she knew about meetings that concerned the 
Committee in which the Communist Party was involved, whether the Commu- 
nist Party circulated literature of the Committee, and other things including 
how the Committee started (tr. 8371-8372). Thus, some five years before 
being asked about her first interview she had again been interviewed by a 
Government representative who asked many detailed questions about the 
Committee and the people in it. 


In addition to Carter, Mason and Hartle, counsel for American Com- 
mittee requested and there was called as a witness L. E. Broome, Esquire, 
who had served as counsel for the Attorney General in the Mine-Mill pro- 
ceeding. In response toa question by counsel for American Committee, 
Broome stated that he would have informed the Board if he had any reason 
to believe that Hartle was committing perjury when she gave her explana- 
tion of the statement in Board Exhibit 2 about the Committee (tr. 3397). 
Counsel for American Committee then asked Attorney Broome along, hypo- 
thetical question that in substance was whether, if he knew the following at 
the time Hartle gave her explanation, he would have informed the Board 
that he thought the explanation was false, The hypothetical question, that 
is, the interpretations put on the testimony of Carter, Mason, and Hartle 
by counsel for American Committee in substance was: suppose the F.B. L 
agents who interviewed Hartle had asked her to prepare notes on the 14 
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organizations summarizing what connection the Communist Party had with 
them, that in doing so she was to emphasize any knowledge she had about 
recent events showing connections between the Communist Party and 
these organizations but to also include whether the Party had anything to 
do with the organizations including the originating of the organizations; 
suppose further that the agents would have been interested in the facts 
concerning the American Committee that Hartle had testified about in the 
Board proceeding, and, that the agents had asked for the same informa- 
tion about the Committee as they had asked for the other organizations; 
and, suppose further the agents had not asked Hartle to limit her state- 
ment about the Committee to any particular period of time. (See tr. 8398- 
8399). 


Broome answered this question as follows: 


I don't know whether I understand it exactly or not. 
I think I get the drift of it. 


My answer to it, J have not heard a thing yet that 
leads me to believe that Mrs. Hartle committed perjury. 
(Tr. 8405.) 


This concluded the examination of Broome and no further witnesses 
were called. 


Collateral Matters 


In reaching its ultimate conclusion on the credibility of Hartle, the 
Board has considered and weighed various matters presented by the record. 


One of the considerations centers on the fact that Hartle was a Federal 
prisoner at the time of her original testimony in this proceeding. Counsel 
for American Committee argues, while conceding that "it is speculation, " 
that Hartle invented her testimony in an effort to obtain parole (tr. 8423- 
8424), While Hartle did not have any discussions as to whether her chances 
of getting paroled would be improved by testifying for the Attorney General 
she did state on cross-examination in the original hearing that it was her 
expectation and belief that by so testifying it would help her chances for 
parole (Bd. Ex. 3, pp. 5296-5297). Neither this hope for parole, which is 
not at all unusual, nor the fact that she was paroled shortly after becoming 
eligible, supports or justifies a finding that Hartle's testimony was invented 
or false. ; 


_ 
14 partle never paid a fine that was imposed but was required to take a 
pauper's oath before she was released from prison (tr. 8338). 
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Another collateral consideration centers on the fact that Hartle was 
interviewed by representatives of the Committee on Un-American Activities 
of the United States House of Representatives and thereafter testified at 
some length before the House Committee. In her testimony she did not 
make reference to the American Committee or the Northwest Committee. 
She identified Marion Kinney as a Communist and manager of a Party book- 
store but did not mention Kinney with respect to the Northwest Committee. 
Hartle stated in response to a question in this proceeding on remand that 
she did not recall that there was any discussion with the House Committee 
staff about the American Committee or the Northwest Committee. Except 
for a few excerpts having to do mostly with Marion Kinney (see above) the 
testimony of Hartle before the House Committee was not made a part of 
the record, There was no showing that she was asked about the American 
or Northwest Committees. The reasonable conclusion is that she was not, 
The Board finds no basis for concluding that Hartle testified falsely in the 
Board hearing because she did not testify to the same subjects before the 
House Committee. 


The foregoing matters have been considered and weighed as to whether 
they are persuasive that Hartle testified falsely in the original proceeding. 
They are not persuasive. 


As indicated earlier, the Board has also considered the fact that 


most all of Hartle's original testimony which it is contended was false was 
also the subject of similar testimony by other witnesses in comparable 
positions to acquire knowledge. For example, Harper was a member of the 
Communist Party Northwest or District Board along with Hartle in 1948 and 
1949 (tr. 2958-2960). He testified, as did Hartle, to discussions within the 
Communist Party on the need of a local chapter or branch of the American 
Committee, and of the assignment by the Party of Marion Kinney to: organ-= 
ize it and assume office in it (supra). 


The mutually corroborative testimony is not conclusive but is 
entitled to some weight, particularly since it stands unrebutted and undenied. 
Neither Marion Kinney nor anyone else was called in the original hearing or 
in this proceeding on remand to deny or rebut the testimony given by Hartle 
and Harper. . : 


SUMMARY AND CONCLUSIONS 


The issues are whether in her testimony at the original hearing or in 
her later testimony in the Mine-Mill proceeding Hartle deliberately or inten~ 
tionally testified falsely, and whether there is anything which impeaches any 
of her testimony. 


There is, we recognize, some lack of clarity in Hartle's explana- 
tion, given some six years later, of her March 1954 statement to the 
F,B.I, that she was unacquainted with the Committee as of before her 
return to Seattle in 1952. To conclude, however, that this lack of clarity 
means that she is an untrustworthy witness requires resort to surmise and 
speculation that is not warranted by the record. 


The general or preliminary interview in March of 1954 was followed 
by subsequent interviews with respect to other organizations, One of these 
subsequent interviews, conducted a little over two months after the: first 
interview, was devoted solely to interrogation of Hartle about the Com- 
mittee here involved. At this subsequent interview, in early June of 1954, 
Hartle related things she had learned about the Committee at Communist 
Party meetings. This was substantially consistent with her testimony given 
about a year later in the original Board hearing. The testimony in the Board 
hearing was strongly corroborated by other witnesses and in part by docu- 
mentary material, It was not rebutted or denied by any of the persons 
involved, such as Marion Kinney, at either the original hearing or during 
this proceeding on remand. No showing was made by American Committee 
that rebuttal witnesses were or are unavailable. Interrogation about the 
Committee in the June 1954 interview is consistent with Hartle's testimony, 
given in this proceeding on remand, that it was in interviews other than the 
interview of March 1954 at which she was asked to tell what she knew about 
the Committee and the relation of the Communist Party to it. 


At the time of the preliminary interview in March of 1954, Hartle 
was given a general request to prepare summaries of her knowledge about 
a number of organizations and to emphasize the officers and activities in 
recent years. Agent Carter testified that a limitation to her knowledge in 
1951-1952 could have been suggested by his request. Hartle was never a 
member of or active in the Committee and her original testimony herein 
was mainly concerned with what she heard about the Committee at Commu- 
nist Party meetings. She did not have any personal knowledge as to the 
detailed organization or activities of the Committee or its officers and 
members, and did not testify that she did. 


Upon weighing all of the considerations and four members of the 
Board having observed Hartle as a witness in this proceeding on remand, 
the Board finds that there is no real basis for discrediting her as a witness, 
and that her original testimony should be accepted. 


Counsel for the American Committee asserted in his motion to the 
court for leave to adduce additional evidence on the credibility of Hartle 
that she had testified falsely to the knowledge of representatives of the 
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Attorney General. At the prehearing conference before the Board following 
remand, counsel for American Committee expressed the opinion that under 
the terms of the order of the court remanding the proceeding to the Board 
he was relieved from proving or attempting to prove that anyone in the 
Department of Justice knew that Hartle's statement was false since. if it 
were proved that her statement was false her testimony should be stricken. 
Counsel for the Attorney General, on the other hand, challenged counsel 
for American Committee to attempt to prove this charge. Ruling was 
reserved by the Board on whether alleged knowledge by someone in the 
Department of Justice that Hartle had testified falsely was an issue under 
the terms of the remand. This was because of the fact that if it were not 
established that Hartle had testified falsely the question would not arise. 

In view of the Board's determination, made after full hearing, that Hartle 
has not testified falsely, the question is no longer present. 


Since the Board finds that Hartle's original testimony was credible, 
the challenge is without merit to the original determination of the Board 
that the American Committee for Protection of Foreign Born met the statu- 
tory definition of a Communist-front organization.. Accordingly, it is 


RECOMMENDED to the United States Court of Appeals for the 
District of Columbia Circuit that the Report and Order of the Board issued 
on June 27, 1960, be affirmed. 


By the Board (Chairman Lee was necessarily absent from the hearing 
due to illness and did not participate in the determination): 


March 8, 1962 


Washington, D. C, 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,960 
AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 
Petitioner, 
Ve 
SUBVERSIVE ACTIVITIES CONTROL BOARD, 


Respondent 


On Review of Order tiviitg es Control Board 


Joseph Forer 
711 Wyth St. N. W., 
Washington, D. C. 
Attorney for Petitioner 


Questions Presented 


1. Whether an order of the Subversive Activities Control Board requiring 
petitioner to register as a Communist-front organization under the Subversive 
Activities Control Act of 1950 is supported by a preponderance of the evidence. 

2. Whether the order and findings of the Board are based on incompetent 
evidence, ‘irrelevant evidence, distortions of the evidence, and a failure to 
consider evidence favorable to petitioner. 

3. Whether the Board's conclusory findings and order are supported by 
its evidentiary findings. 

4. Whether petitioner could lawfully be ordered to register on the grounds 
that it defends in deportation cases, among others, aliens charged with past or 
present membership in the Communist Party and opposes deportation legislation, 
including legislation under which past or present Commnist Party mobo are 
made deportable. 

5. Whether the Board misconstrued the Act in holding that independent 
organizations constitute one organization for the purpose of the Act ig they 


cooperate for common objectives. 


6. Whether the Board otherwise misconstrued and misapplied the Act. 


7. Whether the Board erred by curtailing cross-examination of a witness 
and then relying on his testimony. | 

8. Whether the Act is unconstitutional on its face and as applied. 

9, Whether the Board erred in holding that petitioner was bound by the 
Board's determination in another proceeding that the Commnist Party was a 


Commnist-action organization. 


The findings as to Green 
Harriet Barron and Dorothy Strange 


C. The Board erred in its findings of support 
of the ACPFB by the Communist Party 


D. The record negates Commmnist Party control 
of the ACPFB 


III. The Act is unconstitutional on its face and 
as applied. 


A. The First Amendment 
B. Due process 
Conclusion 
Appendix - Statute Involved 
Cases Cited 
Alford v. United States, 282 U. S. 687 
Bonetti v. Brownell, 99 App. D. C. 386, 240 F. 2d 62% 


Bonetti v. Rogers, 356 U. S. 691 


Bridges v. United States, 199 F. 2d 811, rev'd 346 U.S. 209 


Carlson v. Landon, 342 U. S. 524 
Commmist Party v. S.A.C.B., 96 App. D.C. 66, 223 F. 2d 531 
*Commnist Party v. S.A.C.B., 367 U.S. 1 


De Loach v. United States, App. D. C., No. 16844, June 7, 1962 
Dennis v. United States, 341 U. S. 494 
Eisler v. United States, 83 App. D. C. 315, 170 F. 2d 273 


Se ve United States, 335 U. S. 857, 338 U. S. 189, 338 U. S. 
3 


Estes v. Potter, 183 F. 2d 865 


Galvan v. Press, 347 U. S. 522 
Giant Food Stores, Inc. v. Fine, 106 App. D. C. 95, 269 F. 2d 542 
Harisiades v. Shaughnessy, 342 U. S. 580 


day v. Boyd, 351 U. S. 345 


Jenkins v. United States, App. D. C., No. 16306, June 7, 1962 


“Kirby v. United States, 174 U. S. 47 

N.LeR.B. ve Virginia Electric & Power Co., 31, U. S. 469 
Rowoldt v. Perfetto, 355 U. S. 115 

Schneiderman v. United States, 320 U. S. 118 

S.E.C. ve Chenery Corp., 318 U. S. 80 

Simmons v. United States, 92 App..D. C. 122, 206 F. 2d 427 
United States ex rel. Doyle v. District Director, 169 F. 2d 753 
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Wesson v. United States, 164 F. 2d 50 
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Alien Registration Act of 1940, 54 Stat. 670 


Subversive Activities Control Act of 1950 (Title I of Internal 
Security Act of 1950), 64 Stat. 987, 50 U. S. C. 781 ff.: 


Sec. 2 

Sec. 2(6) 
Sec. 2(7) 
Sec. 3(2) 
Sec. 3(4) 
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7(b) 

13 
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Miscellaneous 
Bartlett, Wendell Phillips - Brahmin Radical (1961) 


McCormick, Evidence (1954) 


Smith, Torch of Liberty (1959) 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,960 
AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 
Petitioner, 
ve 
SUBVERSIVE ACTIVITIES CONTROL BOARD, 
Respondent 
On Review of Order of the Subversive Activities Control Board 
BRIEF FOR PETITIONER 


JURISDICTION 


This case presents for review an order of the Subversive Activities Control 
Board (J. A. 15 ) requiring the petitioner, the American Committee for Protec- 
tion of Foreign Born,* to register as a Communist-front organization under 
section 7(b) of the Subversive Activities Control Act of 1950, 64 Stat. 993, 

50 U. S. C. 786(b) 


The Board's jurisdiction arose under section 13 of the Act, 64 Stat. 


998, 50 U. S. C. 792. 


*Hereafter referred to as the ACPFB. Exhibits introduced at the adminis- 
trative hearing by the Attorney General appear in the record as Petitioner's 
Exhibits, but will here be designated "A. G. Ex." Exhibits introduced by the 
ACPFB appear in the record as Respondent's Exhibits; they will here be 
designated "R. Ex." 


**The Subversive Activities Control Act is hereafter called the Act. It 
is Title I of the Internal Security Act of 1950. 64 Stat. 987. 


2 
The jurisdiction of the Court arises under section 14 of the Act, 64 Stat. 
1002, 50 U. S. C. 793. It was invoked, pursuant to that section, by the filing 


of a petition to review and set aside the order of the Board (J. A. 16 ). 


STATEMENT OF THE CASE 

In our argument, we examine in detail the Board's evidentiary findings. 
We will here limit ourselves to facts which are undisputed* and which furnish 
a background important to an understanding of this case. ! 

The ACPFB was organized in November 1933, an independent organization, but 
the child of "parent organizations," consisting of the American Civil Liberties 
Union, certain locals of the Amalgamated Clothing Workers Union and of the 
International Garment Workers Union, the Joint Board of the Shoe Workers? Union, 


tand similar other organizations" (A. G. Ex. 242). 


The purpose and function of the ACPFB are stated in its Constitution (R. 


Ex. 88; Rep. 26): as follows: 


‘The purpose of the American Committee shall be to perpetuate for the 
foreign-born the fundamental American concepts of equality, regardless 
of race, color, nationality, creed, or place of birth, and to preserve 
the fundamental ideals of liberty and hospitality which serve as the 
guarantees of democracy to all Americans. 


"The work of the American Committee shall be to promote better 
relations and understanding between native and foreign born by means 
of education; to encourage and facilitate the naturalization of 
non-citizens; to prevent discrimination against non-citizens or 
foreign-born citizens because of their nationality, political, economic 
or religious belief, or lack of citizenship; to prevent the destruction 
of American families by the threat of deportation; to maintain the 
traditional right of asylum for political and religious refugees in the 


Because of the huge amount of testimony and documents establishing these 
facts, our annotations to the record on these matters will generally be illus- 
trative rather than comprehensive. 

The Board's findings are contained in a Report of June 27, 1960 (Tr. 8097- 
8153) and a Report on Reconsideration of March 8, 1962 (Tr. 8165-78). The two 
Reports are ccntained in the Supplemental Joint sppendix. References to the 
original Repert will be designated "Rep." 
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United States and to actively work for the solution of the problems 
confronting the foreign born in the United States." 


The ACPFB Constitution also provides that the ACPFB "shall be an unaffi- 
liated, non-membership, independent, non-partisan body." Ultimate authority" 
is lodged in the Annual Conference. The Annual Conference reviews the work of 
the ACPFB for the preceding year and adopts resolutions setting forth: its 
policies and programs. It elects an Executive Secretary, who is reanonsiete 
for the work and activities of the ACPFB between Conferences, and officers 
consisting of Honorary Co-Chairmen, Co-Chairmen, and a Treasurer. (Re Ex. 883 
Rep. 40-41; Tr. 4138-39, 4873-74.) 

Notice of the Annual Conference is given by sending thousands of calls to 
organizations and individuals who may be interested in attending (tr. 4875-77). 
Anybody, without restriction and condition, may come to the Cononerteos Upon 
registering either as an individual or as a representative of an onaenteations 
and paying a registration fee of $2.00, he may participate fully in the Con- 
ference's deliberations and actions, including voting on its resolutions, 
policies, and officials (Tr. 4140-41, 4600-01, 4879-81; Rep. 40). Conference 
sessions are open to the public and the press (Tr. 4036, 4874-75; Rep. 40). 
They are generally attended by many, sometimes several hundred, delegates and 
observers from organizations (nationality, trade union, church, civil liberties 
and women's groups, etc.), as well as by numerous persons attending in an 
individual capacity (Rep. 40; R. Ex. 132; Tr. 3999-4000, 4019, 4036, 4045, 
4050-51, 4981-82, 4986-87). 7 


Because the ACPFB has no members,* it considers itself to be composed of 


*The ACPFB Constitution originally provided for memberships (A.G. Ex. 160). 
But this was never realized in practice, and the current Constitution, revised in 
1950, conformed theory to fact by describing the organization as "non-membership" 
(Tr. 5094-96, 5107-08, 5112-17; R. Ex. 88). 


he 
the individuals who participate in its meetings and activities (Tr. 5098-99). 
Anybody may participate in the work of the ACPFB without any questions asked and 
subject only to the condition that he seek to advance the purposes of the ACPFB 


and restrict his participation to protecting the rights of the foreign born 


(Tr. 4141, 5099, 5103, 5120). 

Abner Green became a member of the staff of the ACPFB in 1936 (re. 4,813). 
In December 1941, the ACPFB*s then Board of Directors elected him Executive 
Secretary. He was annually reelected to that position and held it at. the time 
of the Boardts order. (R. Ex. 127; Tr. 4819, 4835-41.) As the ACPFB Constitu- 
tion indicates, the Executive Secretary is the top staff official and is in 
charge of the organization's activities between Conventions (Tr. 4833; R. Ex. 
88). During his tenure as Executive Secretary Green was unquestionably the 
leading figure in the operation of the ACPFB and its affairs (Rep. 13). 

The ACPFB operates on a national scale from its office in New York City 
(Rep- 5, 6, 49). The record also shows the existence of various local or 
regional Committees for Protection of Foreign Born, such as a los Angeles Com- 
mittee for Protection of Foreign Born, a New England Conmittee for Protection 
of Foreign Born, etc. The Board found that these groups, which we here call 
Area Committees, were branches or parts of the ACPFB, and it held the ACPFB 
liable under the Act for the actions and personnel of these Area Committees. 
(Rep. 6-12.) Indeed, the great bulk of the testimony introduced by the Attorney 
General at the administrative hearing dealt with the Area Committees. For 
reasons which we later explain at length, we believe that the Board was wrong, 

*Mr. Green died on September 9, 1959. His extensive testimony (tr. 4,801- 


5527, 5585-5781, 5863-6278, 6328-6980) gives an inkling of his Sorpeesing 
ability, character, and energy. 


be 

that the Area Committees are independent organizations, and that the ACPFB is 
not vicariously liable for them. (Infra, pp.48-53.) : 

Throughout its history the ACPFB has engaged in a vast variety and scope 
of activities relating to almost every conceivable issue involving the rights 
of the foreign born, and it has issued a tremendous volume of aeteratares of 
which the record contains a sampling. Its work includes educational projects 
and material stressing the contributions of the foreign born to the nation; 
legislative work on all phases of immigration and naturalization, including 
giving testimony before legislative committees and mounting public campaigns; 
opposition to all varieties of economic and racial discriminations against 
the foreign born; relieving the problems of refugees; easing the requirements 
for naturalization; eliminating barriers to the naturalization of special groups, 
including pacifists, anarchists, and German nationals during World War II; 


encouraging aliens to seek naturalization; giving technical assistance to those 


desiring to be naturalized; opposing the denial of bail in deportation cases, 


unfair deportation procedures, supervisory parole; etc.* 

The ACPFB has always opposed the deportation of resident aliens and de- 
naturalization of naturalized citizens, no matter what the basis for the action 
(tr. 5960-63, 4909-10, 4926-27, 5557). Thus in 1942 it opposed both denaturali- 
gation actions against members of the German-American Bund and other Nazi or 
fascist sympathizers and the denaturalization action against William Schneiderman, 

*See Rep. 39-40 and the numerous exhibits from both sides (listed and 
briefly identified in the Board's Certificate to the Court of Transcript of the 
Record, pp. 26-64) of issues of the ACPFB's publication, The Lamp, of proceed- 
ings of its Annual Conferences, and of its other publications. See also Tr. 


5598-5603, 5676-77, 5683-5959, 5983-6058, 6088-6098, 6113-16, 6180-97, 4102, 
4957, 4956-62, 5376. 
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a leading Commnist. (Tr. 5325-28; A.G. Ex. 165, pp. 8, 10; R. Ex. 1573 
Schneiderman v. United States, 320 U. S. 118.) 

The ACPFB has not only worked on general issues. It has also done "defense 
work," consisting of intervening, in one way or another, in behalf of specific 
aliens or naturalized citizens involved in problems connected with their foreign 
origin. This defense work has included assistance to aliens being refused 
naturalization on various grounds, to aliens facing deportation charges, and to 
naturalized citizens facing denaturalization actions. (A.G. Ex. 259, pp. 7-10; 
Tr. 5927-29, 5974-83, 6014-15, 6057-80, 6053-5i,.) 

The ACPFB has never refused to defend any individual who sought its help 
in a deportation or denaturalization case, no matter what the charge involved 
(Tr. 4142-41, 5488-90). The degree of the ACPFB’s involvement in the case 
varies, depending on the help sought. So where an alien in West Virginia had 
retained counsel unfamiliar with the intricacies of deportation procedures and 
laws, Abner Green, whose expertise in the field was vast, visited the attorney 
and supplied him with highly useful technical information (Tr. 4681-84, 4709- 
10). If desired, and if a case is defensible, the ACPFB supplies counsel and 
handles the litigation in the administrative and judicial proceedings, sometimes 
through the Supreme Court (Tr. 4142-44, 5212-13, 5488-90). | 

All defense work is done at the expense of the ACPFB and without cost to 
the individual being assisted. No conditions of any kind are imposed on the 
assistance, nor is the alien ever questioned about his political views or 
affiliations (Tr. 4571-72, 4581-83, 5488-90.) 

Defense work includes not only participation in the legal procesdinger but 


also the issuance of literature on the cases, such as leaflets, pamphlets, and 


petitions appealing to the public to protest the deportation or denaturalization 
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action and to contribute funds for the defense effort (R. Ex. 97, 17h 2325 
A.G. Ex. 2, 18). | 

From its very start, the ACPFB defended deportation cases involving charges 
that the alien was or had been a member of the Communist Party (Tr. 5446, 5466- 
68, 4801). ‘The ACPFB never concealed this fact, but made it public (Tr. 4145- 
46, 5448, 5468, 5543). The ACFFB has also defended numerous deportation cases 
not involving charges of Commmnism or other political grounds (Rep. 42; Tr. 
597-83, 5212-13, 5382-83, 6139-69). 


Prior to 1946, deportation cases charging past or present Communist Party 


membership were few and occasional (Tr. 5396-97). But beginning in 194.6, with 
the onset of the cold war, the Department of Justice instituted seth cases in 
large quantity, most alleging Party membership of short duration in the 130's 
(Tr. 5397-99, 5454-55, 5969, 6116). A number of the aliens so accused did not 
have the means to defend themselves and sought and obtained help frca the ACPFB, 
which was the only organization which was publicly committed to defend any de- 
portation case on request and which was equipped to do so (Tr. 4145-46, 546h— 
65). The ACPFB litigated the Harisiades case as a test of the constitutionality 
of deportation for past Communist Party membership, carrying the case through 
the Supreme Court (Rep. 44; Tr. 5398-99, 5412, 5415-16; Harisiades = Shaugh- 
nessy, 342 U.S. 580). Despite the burden of defending such cases, the ACPFB 
continued its other work (Tr. 5403-04). 

The ACPFB finances its activities by appeals to the public for funds and 
by sales of its literature. It accepts contributions from any source, provided 
that they are not given on conditions contrary to ACPFB policies. (Tr. 4252-53, 


6230-32.) Its financial records are audited annually, and the audit summary is 
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published each year in the ACPFB's periodical, The Lamp (Tr. 4141-42, 62333 
R. Ex. 241, pe 4) 

Prior to the cold war, the ACPFB's relations with the Department of Justice 
and the government were often amicable. The ACPFB and the Immigration Service 
cooperated in projects of common interest (Tr. 5379-82; R. Ex. 212, 238, 2393 
Rep. 47). High government officials, including the Commissioner of Inmigration 
and Naturalization, spoke at ACPFB Conferences and other affairs (Rep. 47; Tr. 
5316-18, 5332, 5317-18, 5372; A.G. Ex. 165, 258, p. 20; R. Ex. 133, 1355 156, 
170). In 1943, the Commissioner accepted an award from the ACPFB at 2 dinner 
given by the ACPFB in his honor. He said of the ACPFB: "In my experience with 
you, I have found you appreciative of the problems and responsibilities of the 
government, as well as your duty towards those you wish to assist. We are 
grateful for your interest.” (R. Ex. 187, pp. 3-43 Tr. 5663-64, 5672.) In 
this pre-cold-war period, the Department of poatiics supplied to the ACPFB with- 
out charge radio time for an ACPFB sponsored broadcast (Rep. 473 Tr. 5621-25) 4 
and the Office of War Information broadcast an ACPFB program to the world (Rep. 
473 Tr. 6227-29; R. Ex. 240). President Roosevelt, General Eisenhower, Attor— 


neys General, other cabinet officers, Senators and Representatives sent messages 


to ACPFB affairs (R. Ex. 135, 186, 133, 160, 162, 165, 167, 168; eGo Ex. 165, 
259, 160, 162, 163; Tr. 5315, 5336, 5340, 5675-6). | 


These governmental manifestations of friendliness abounded in the proceed- 
ings of the ACPFB's 1945 annual Conference (A.G. Ex. 259). ‘The gnrmall Conference 
was not held in 1946 (Tr. 5387). ; 

The next Annual Conference convened in October 1947 (A.G. Ex. 245). The 


ACPFB's policies and positions were identical with what they had been before 


Je 
(Tr. 5400). Abner Green was still Executive Secretary. But the cold war was 
under way, and the anti-Communist deportation drive was in full swing. No 
government officials spoke or sent messages (A.G. Ex. 245). anda year or two 


later, the Attorney General included the ACPFB on his so-called list of sub- 


versive organizations, without the formality of a hearing (Tr. 5082-83, 5086- 


88, 6901-02) .* 

On April 22, 1953, the Attorney General instituted this proceeding by 
filing a petition with the Board for an order requiring the ACPFB to register 
as a Communist-front organization under section 7(b) of the Act (Tr. 7510). On 
August 28, 1953, the Attorney General filed an amended petition (J.A. 1 ). 

On June 27, 1960, the Board issued a registration order against the ACPFB (JoAe 
15 +), and a Report (Tr. 8097-8153; Rep. 1-51) containing its findings and 
conclusions. On August 25, 1960, the ACPFB filed its petition for review in 
this Court under section 1,(a) of the Act (JA. 16 )« 

On January 8, 1962, the Court remanded the case to the Board for the pur- 
pose of allowing the ACPFB to introduce additional evidence that the testimony 
of the Attorney General's witness Hartle was false. On March 8, 1962, the Board 
issued a "Report of the Board on Reconsideration" (Tr. 8465-78), in which it 
held that Hartlets original testimony was credible and recommended that the 
Court affirm the Order of June 27, 1960. : 

*But eminent private individuals thereafter continued participation in 
ACPFB affairs or projects including Thomas Mann (Tr. 5470-71, 5507; R. Ex. 152), 
Bishop Arthur W. Moulton (Tr. 7001 ff.), Prof. Anton J. Carlson (4388 ff.), 

Prof. Lowise Pettibone Smith (Tr. 3961 ff.), and meny others (Tr. 5595-96), as 
did Congressman Sabath (R. Ex. 138, p- 1; R. Ex. 266). 

s4e believe that the Board was wrong as to Hartle, and that it also credited 
other unreliable testimony of the Attorney General's witnesses to a degree attri- 
butable only to an unseemly zest to decide against the ACPFB. But in view of 
limitations of time and space, and because the Court has ruled that evaluation of 


credibility is primarily a matter for the Board (Communist Party v. S.A.C.B., 223 
F. 2d 531, 565), we do not brief the Board's derelictions in this regard. 
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STATUTE INVOLVED 


Pertinent provisions of the Act appear in the Appendix to this brief. 


STATEMENT OF POINTS 
1. The Board erred in finding that petitioner is a Conmunist-front 
organization and in issuing a registration order against petitioner. 
2. The Board erred in refusing to find that petitioner is not a Conmmunist- 


front organization. 


3. The findings and order of the Board are not supported by 4 preponderance 


of the evidence. 

4. The findings and erder of the Board are based on misconstructions of 
the Act. 

5. The Board erred in curtailing cross-examination of a key witness 
(Lautner) and in thereafter relying on his testimony. : 

6. The findings and order of the Board are based on incompetent evidence, 
irrelevant evidence, distortions of the evidence, and a failure to consider 
evidence favorable to petitioner. : 

7. The Board erred in holding that petitioner was bound by the Board's 
determination in another proceeding that the Communist Party was a Communist- 
action organization. | 


8. The Act is unconstitutional on its face and as applied. 


SUMMARY OF ARGUMENT 
I 
Under section 3(4) of the Act, a Communist-front organization mst be 


primarily operated for the purpose of giving aid and support to a Communist— 


ll. 
action organization, a Communist foreign government or the world Communist move= 
ment. The Board found that the ACPFB is primarily operated for the Borrose of 
giving aid and support to the Communist Party, 4 Communist-action orgenization. 

This finding is not supported by 2 preponderance of the evidence, as re- 
quired by the Act. A detailed examination of all the evidentiary cindings on 
which the conclusory finding is based discloses that the conclusion rests on 
irrelevancies, distortions, omissions, incompetent evidence, and misconstructions 
of the Act. 

In addition to these evidentiary faults, the Board made errors of law. It 
erred in relying on opinion testimony that the purpose of the ACPFB and two Area 
Committees was to defend menbers of the Communist Party involved in deportation 
or naturalization difficulties. The testimony was valueless because the wit- 
nesses had no knowledge of facts from which the opinion could be orem Nor 
could the testimony be received as expert testimony, since the subject was not 
a proper matter for expert testimony; the witnesses did not qualify as experts; 


and the testimony was on an ultimate issue. 


\ 


Another error of law was the Board's application of the non-deviation test 


of section 13(f)(4) to support its finding as to the ACPFBts purpose. Under the 
Act, non-deviation is a test only of the control element of a Communist—front 
organization, not the purpose element. Furthermore, the Boardts finding of 
non-deviation is contrary to the Congressional intention that Moneieriation is 
not established by having the same views as the Communist Party on a handful of 
issues. The Board's finding rests on nothing more substantial than ‘the ACPFBts 
opposition to the deportation of aliens on account of Communist Party membership 


and a few trivialities and irrelevancies. 
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In another error of law, the Board found that the ACPFB aids the Communist 
Party by defending in deportation cases aliens charged with past or present 
membership in the Communist Party and by opposing the legislation under which 
Communists are deported. Contrary to the Board, these activities do not con- 
stitute giving aid and support to the Party within the meaning of pectin 3(4) 
of the Act. 

Under the Act as correctly construed, an organization is not a Communist— 
front unless it is primarily operated for the purpose of aiding the Communist 
Party in achieving the sinister objectives described in section 2 —- namely, the 
overthrow of the government by illicit means and the establishment of a foreign- 
controlled Communist totalitarian dictatorship. This construction avoids Con- 


stitutional problems and harmonizes section 3(4) with sections 2(7) and 13(f£)(3). 


The Board made no findings, nor does the evidence permit findings, that 


the ACPFB ever did anything to promote such purposes. On the contrary, the 
Board's finding as to purpose rests on the ACPFB*s legal defense of deportation 
cases and efforts to arouse public opinion for legislative changes in the 
deportation laws. ‘Thus the Board misconstrued the Act in finding that the ACPFB 


meets the purpose element of section 3(4). 


Ii. 
The Board also found under section 3(4) that the ACPFB is substantially 
controlled by the Communist Party. This finding rests in part on the erroneous 
findings on non-deviation and aid to the Communist Party, and for that reason 


alone cannot stand. The control finding is also erroneous on additional grounds. 


13. 


Ae 

The Board found that the ACPFB and the Area Committees constitute a@ single 
organization for the purposes of the Act. It therefore treated evidence about 
the Area Committees as evidence about the ACPFB. | 

The Area Committees, however, are separate, independent organizations. 
The Board's finding that they are one organization with the ACPFB rests on its 
construction of section 3(2) as meaning that organizations which are associated 
together for joint action on any subject constitute a single organization. 

This is a misconstruction. Section 3(2) simply defines Norganization" 
to mean persons associated, even loosely, in a single group for joint action. 
It does not make one organization out of several groups which associate in 
common projects. | 

The Board's misconstruction imposes liability on innocent organizations 
for innocent cooperation with guilty organizations. It causes this liability 
to be incurred in a proceeding to which the innocent organization is not a 
party. It makes registration impossible, since a registering organization 
cannot have the necessary information about other organizations merely because 
it cooperates with them. It makes the Communist-front provisions of the Act 
superfluous, since by the Board's construction, all Communist—front Sreanieations 
are one with the Communist Party, which has been adjudicated to be a Communist- 
action organization. . 


B. 


The Board misapplied section 13(f)(1) of the Act, which requires it to take 


into consideration the extent to which persons active in managing the ACPFB 


are active as representatives of the Communist Party. 


1,. 

The Board found that the ACPFB is managed by Abner Green and Harriet Barrons 
that Green and Barron were members of the Communist Party at the time of the 
Administrative hearing; and that Green "has served as a ee of the 
Communist Party in operating" the ACPFB. But the Board did not find in the pre- 
sent that Green or anybody else is a Party representative in the ACPFB. Hence the 
essential evidentiary finding to holding section 13(f)(1) satisfied was not made. 

The evidentiary findings themselves are erroneous. The findings are 
essentially based on testimony of Lautner. So-called corroborative testimony 
of other witnesses is clearly irrelevant. Lautner's testimony cannot be utilized 
because the Board erroneously curtailed cross-examination by refusing to compel 
him to answer where he lived and in other respects. Even if cresieece the 
Lautner testimony does not support the evidentiary findings, being inconclusive 


and remote in time. 


cs 
The Board misapplied section 13(f)(2) in finding that the Communist Party 
has given substantial aid and support to the ACPFB. 


The evidentiary findings indiscriminately commingle instances of claimed 


pre-Act and post-Act support and of claimed support to Area Committees as well 


as to the ACPFB. 

So far as the ACPFB is concerned, the only evidence of a monetary donation 
by the Party was an unsolicited $2,000, given to help finance the legal expense 
of the ACPFB*s defense of certain Party leaders facing deportation charges. The 
donation was insignificant and routine. Other support of the ACPFB poenel by the 
Board consists of items in the Party press reporting ACPFB activities and affairs 


and making favorable references to the ACPFB. Such favorable references were 
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natural and have no sinister significance. The favorable press references are 
not support within the meaning of section 13(f)(2), and in any event do not 


overshadow similar references by the non-Comunist press. 


D. 

Under the Act as construed by the Supreme Court, the existence of control 
requires a disposition to follow the dictates of the Communist Party for the 
reason that they emanate from the Party. No meaningful evidence of control 
here exists, since the Board is unable to cite any instance in which the ACPFB 
received dictates from the Party or adopted programs or policies for reasons 
other than those derived from its own independent judgment. 

Moreover, the undisputed evidence negatives the existence of outside control. 
Any one may attend and have full voting rights in the Annual Conference, which 
is the governing body of the ACPFB. There is no evidence that the ACPFBYs day 
to day operations ever departed from policies established by the encontnornied 
Conventions. No political conditions are imposed on those who desire to par— 
ticipate in ACPFB activities, and Communist doctrine has never been discussed 
at ACPFB meetings. : 

III. 


A. 


The First Amendment requires that a registration order's invasion of speech 


and association be justified by the gravity and probability of an evil sought to 
be prevented. The sole activities of the ACPF3 which induced the registration 
order are its defense of aliens, including Communists, in deportation and de- 
naturalization cases and its appeals to public opinion for changes in the imi- 


gration law. These present no "evil" and no danger which the government is 
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entitled to suppress. There was no finding or evidence that the ACPFBY's acti- 
vities endanger the national security, promote insurrection, spread Commmnist 
doctrine, recruit members for the Communist Party, or are inconsistent with a 
free, democratic society. 7 

B. 

An essential element to the finding that the ACPFB is a Communist-front 

orgenization is that the Communist Party be a Communist-action organization. 


The Board held that the ACPFB was bound as to this element by the Board's 


determination, made in a prior proceeding against the Communist Party, that 


the Party was a Communist-action organization. 

This was a violation of due process. Since the ACPFB was not a party to 
the proceeding against the Commmnist Party, the Boardts holding deprived if of 
the right to confront witnesses and otherwise to defend itself. Moreover, the 
Board's determination as to the Communist Party related to April 20, : 1953, the 
date of the Board's order against the Party. There was no Beteeminenton that 
the Party was a Comunist-action organization on June 27, 1960, the date of 


the Order against the ACPFB. 
ARGUMENT 


I. THE BOARD'S FINDING AS TO THE PURPOSE FOR WHICH THE ACPFB 1S 
OPERATED IS NOT SUPPORTED BY THE EVIDENCE AND RESTS ON ERRONEOUS 
EVIDENTIARY FINDINGS AND MISCONSTRUCTIONS OF THE ACT. 
Section 3(4) of the Act defines a Communist-front organization by two 
characteristics. The organization (1) must be "substantially directed, dominated 


or controlled by a Communist-action organization't and (2) must be "primarily 


operated for the purpose of giving aid and support to a Communist-action 
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organization, a Communist foreign government, or the world Communist movement....t 
Both of these elements (‘control and "purpose't) must be present. The findings 
as to both must be supported by the preponderance of the evidence (sec. U,(a) 
of Act), a requirement more exacting than the substantial evidence rule which 
ordinarily applies on review of administrative action. We shall first deal 


with the purpose element. 


The Board concluded that the ACPFB is primarily operated for the’ purpose 


of giving aid and support to the Communist Party (Rep. 51, 38). In the summary 
of the Report, the Board stated (Rep. 50): 
NThe weight of the credible evidence established that the 

purposes of /the ACPFB/ have in fact been to fight in many ways . 

to prevent the deportation from the United States of members and’ 

officers of the Communist Party of the United States, and 

secondarily to win the good will of a certain sector of the 

population as a reservoir from which could be drawn adherents to 

and supporters for the programs and aims of the Communist Party." 

We shall examine the evidentiary findings which appear to be advanced in 
the Report as relevant to the purpose element, a task which is complicated by 
the Board's propensity to fail to differentiate its findings and discussion 
between the purpose and control elements. The examination will. disclose that 
the Board's conclusion on the purpose element is not supported by a preponder- 
ance of the evidence, and rests on an incredible melange of irrelevancies, 
distortions, omissions, incompetent evidence, and misconstruction of the Act. 
We believe that virtually none of the evidentiary findings on which the Board 
relied can stand; but even if only a significant number of them are unsound, 
the Order must be set aside as resting in part on improper premises. | N.L.R.B. 
v. Virginia Electric & Power Co., 314 U.S. 469; S.E.C. v- Chenery Corp., 318 
U.S. 80. 
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Communist Party purposes_and policy. 
The Board begins its discussion of the purpose element with findings as 


to the purposes of the Communist Party relating to the foreign born. ag finds 
that the Communist Party has the purposes of (a) defending its foreign born 
officers and members from deportation or denaturalization, and (b) mening 
adherents to Communism from the foreign born (Rep. 21, 50). Since it is 
self-evident that the Communist Party would inevitably have such "purposes," 
we shall not examine the Board's documentation of this finding. 

The Board also finds that it is the policy of the Communist Party to carry 
out these purposes through and by an organization separate from and’ not a part 
of the Conmunist Party as such" (Rep. 21). Of course, any such policy of the 
Communist Party does not tend to establish that the ACPFB is the "separate" 
organization so used by the Party. Nevertheless, in view of the emphasis 
placed by the Report on this supposed policy (see Rep. 43, 50), it is appropri- 
ate to point out that the finding is not supported by competent evidence. 

The finding rests on three matters. First, the Board relies on testimony 
given in 1955 by the Attorney General’s witnesses Hartle and Harper’ ‘that in 
1948 and 1949 there were discussions at Communist Party committee meetings at 
Seattle, led by the top local Party official, Henry Huff, that a ead branch 


of the ACPFB was needed to defend Party members in deportation cases and 


to attract the support of non-Communists to the Party line or to help build the 


party. (Rep. 21; Tr. 1581-83 (Hartle), 2977 (Harper).) 
The Board’s reliance on this testimony is clear error. The testimony is 
hearsay to a grotesque degree, being testimony of what Henry Huff and other 


non-witnesses had said seven years before. Moreover, what local Commnst 
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officials said in Seattle in 1948 or 1949 is not probative of a general national 
Party policy even in those years, let alone during the period which sh crucial 
under the Act.* 

Next the Board relies on certain testimony of the Attorney General's wit- 
ness Hacker. According to Hacker, in the early 1930's Commnist defense work, 
consisting of both propaganda (or mass) work and legal defense work, was carried 
out in the United States by the International Legal Defense (IID), the American 
section of the International Red Aid. The ILD originally handled the defense 


of both native and foreign born radicals. The volume of deportation cases 


soon became burdensome, and in 1932 the ILD set up a separate Council or Com- 


mittee for Protection of Foreign Born to handle the legal defense of deporta~ 
tion cases. The ILD itself, however, continued to handle the propaganda or 
mass defense work in this area. (Rep. 22; Tr. 237, 253-56, 262-65, 288-89.) 
These events of the early 1930's are not probative of a policy of the 
Communist Party in the late 1950's. If the remoteness be disregarded, the 
events contradict the Board's thesis that it is Communist Party policy to unite 
in a single organization working in the foreign born field both legal defense 
work and propaganda efforts to attract adherents to Communism. For according 


to Hackerts described testimony, the ILD retained to itself the propaganda work 
ar grep ee 


#Under sections 3(4) and 13(f), (g), and (h) of the Act, the Board's 
determination must be as to the present - i.e., as of the time of the adminis- 
trative proceding. 

The Council or Committee organized by ILD should not be assumed to be the 
ACPFB or an ancestor of ACPFB. The Board did not find, and there was no evi- 
dence, that there was any connection between the ILD, its Council, and the 
ACPFB. The Attorney General's own evidence shows a different origin for 
petitioner (A. G. Ex. 242; supra, p- 2), and the testimony of his witness, 
Hartle, shows that in the early 1930's there existed simultaneously two 
different organizations -—- the ILD Council and the American Committee (Tr. 
1730-32). 
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and set up a separate organization for the technical legal defense work. 


Finally, the Board relies for its finding on 4 Communist Party statement 
in 1951 that the Party should not be allowed to become a defense orgenization," 
and that "a separate permanent non-partisan organization devoted exclusively to 
this purpose is required't (Rep. 22; A. G. Ex. 229, p. 126; emphasis supplied). 
This statement also is somewhat remote from the critical period. More important, 
it negatives the Board's finding that it is Party policy to combine in one 
organization both defense work and work to spread Communist doctrine among the 
foreign born. On the contrary, it visualizes defense work as an exclusive 
function of the separate organization; furthermore, it contemplates that the 
defense work of this organization will include work in cases involving both 
natives and the foreign born. Nor is there any evidence that the desired 
tmon-partisan organization" referred to in the statement necessarily has to 
be under Communist Party control. Lastly, the quoted excerpts clearly imply 
that the desired defense organization is not yet in existence -- thus indiceting 
that the Party did not regard the ACPFB, which had then existed for 18 years, 
as fitting the description. 

In sum, the evidence does not substantiate the Board's first premise. 
On the contrary, if the evidence on the subject demonstrates any Communist 
Party policy at all, it is that technical legal defense work should be con— 
ducted apart from propaganda and efforts to win adherents to Commnism. And 
the evidence also shows that in 1951 the Commnist Party did not consider the 


ACPFB to be an organization for the defense of the Party. 
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Harper and Hartle Revisited. 
The Board next turns to determining the purpose of the ACPFB. It. first 


relies on the Harper and Hartle testimony, already referred to (supra, p- 18 ); 


that in 1948 or 1949, Henry Huff and other Communist Party officials in Seattle 


spoke of the need to set up a local branch of the ACPFB in order to defend 


foreign born members of the Party and attract support for the Party. The Board 
finds that the Northwest Committee for Protection of Foreign Born was estab- 
lished soon after these purported conversations, and, on the basis of testimony 
of Harper and Hartle, that the Communist Party designated one of its officers 
to organize the Northwest Committee and to report to the Party on her progress. 
(Rep. 22-23.) ‘The Board concludes (Rep. 23) that tthe Commnist Party took 
the initiative in the formation and organization of the Northwest branich of 
Fehe ACPFB/ in order to have an organization to defend Party people subject 
to deportation and to win the support of the foreign born to Party ROSTERS 
and aims." | 

So far as the purpose element, as distinguished from the control element, 
is concerned, the key aspect of this matter is not that the Communist Party 
set up the Northwest Committee, but that it did so in order to defend its 
foreign born members and attract support for the Party. This finding, however, 
depends exclusively on Harper's and Hartle*s testimony of what Henry Hutt 
and other non-witnesses had said seven years before. That testimony is remote 
hearsay just as much for the purpose of this finding as for the purpose of 
the Board's finding as to Commnist Party policy. In addition, as we later 
demonstrate (infra, pp.48-53), the evidence does not support the finding that 


the Northwest Committee was a branch of the ACPFB, and the Board erred in 
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positing liability of the ACPFB on evidence of Communist influence in Area 
Committees. Finally, even if it had been established by competent evidence 
that the Communist Party initiated the Northwest Committee for the purpose 
of, among other things, winning support for Party programs and ains, there is 
no finding and no evidence that the Northwest Committee did a single thing to 
further or achieve that purpose.* And what counts under section 3(4) of the 
Act is not an abstract goal, but the purpose for which the organization 


actually and primarily operates. 


Opinion Testimony 
The Report next relies on testimony of the Attorney General's witnesses 


Baldwin, Glatis and Lautner that the purpose of the Michigan Committee for 

Protection of Foreign Born (Baldwin), the New England Committee for Protection 
of Foreign Born (Glatis), and the ACPFB (Lautner) was to defend Sennen of the 
Commnist Party involved in deportation or naturalization difficulties. (Rep. 


23-243 Tr. 1336-37, 774, 1004.) 


In the first place, the Board fails to appreciate that this testimony is 


contrary to the Board's finding (Rep. 50) that one of the purposes of the 
ACPFB is to help win adherents to the Communist Party. : 

Secondly, reliance on the testimony was erroneous on several grounds. The 
testimony was opinion testimony. It was, therefore, valueless unless (a) it 
was based on facts disclosed in the record and (b) the witnesses had first-hand 

#There is no question but that the Northwest Committee conducted the legal 
defense of some deportation cases, including some involving charges of Communist 


Party membership (Tr. 5207-19). ‘This adds nothing to the admitted fact that 
the ACPFB defended such cases. 
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knowledge of facts from which the opinion could legitimately be drawn. Giant 
Food Stores, Inc. v. Fine, 106 App. D. C. 95, 269 F. 2d 5425 McCormick, Evidence 
(1954) sec. 11. The testimony failed to satisfy either requirement. Neither 
the Board's Report nor the record discloses facts on which the witnesses’ 
opinions were based, and none of them was in a position to observe the relevant 
facts. Baldwin never attended any affair of the Michigan Committee or parti- 
cipated in its activities (Tr. 1538-40; Rep. 23).. Lautner never attended any 
meeting or affair of the ACPFB, never participated in its activities, and had 
no knowledge of its work (Tr. 1008-09, 1109-38, 1141, 1176; Rep. 24). Glatis* 


opinion testimony was based, as the Board finds (Rep. 23-24), on his attendance 


at three meetings of the New England Committee, literature received from the 
New England Committee, and teonversations during my Commmnist Party membership" 
(Tr. 774). He gave no testimony of anything that went on at the meetings which 
could justify his opinion. He did not identify or describe the literature. 

We are not sure what conversations he was talking about, but whatever they 
were constituted rank hearsay. : 

Nor could the opinion evidence be received as expert testimony. The 
subject (purpose of an organization) was not "beyond the ken of the average 
laymen" and hence was not @ proper matter for expert testimony. McCormick, 
Evidence, sec. 13; Jenkins v. United States, App. D. C. No. 16306, decided 
June 7, 1962. Nor did the witnesses qualify as experts. And finally, the 
opinion testimony was inadmissible because it was on one of the ultimate 
issues in the case. Sinmons v. United States, 92 App. D. C. 122, 124, 206 


F. 24 427, 429-30; United States v. Spaulding, 293 U. S. 498, 506; Wesson 


Zhe 
v. United States, 164 F. 24 50.* 
Like deficiencies exist in the Board's reliance on testimony of ‘Lautner 


Mthat Abner Green, and also Harriet Barron, attended Party meetings and had 


the benefit of the discussions and deliberations of the Party on all policies, 


and carried out Party policies with respect to the American Committee, and 
'fitted? Party policies into the functions of the American Committeet* (Rep. 253 
Tr. 1005). 

Lautner did testify that he attended some Party meetings with Green and 
Mrs. Barron (the ACPFB'ts administrative secretary), prior to 1948. But he 
gave no testimony of what went on at the meetings, nor did he have any knowledge, 
or opportunity to acquire knowledge, which could support his conclusion of the 
carrying out and "fitting in" of Party policies. Such impressionistic, con— 
clusory, non-factual testimony has no probative value. Cf. De Loach v. United 
States, App. D. C., No. 16844, decided June 7, 1962. 

Finally, it was error to rely on any of Lautner's testimony because of 
the curtailment of his cross-examination (see infra, p. 57 ). 

The upshot is that the Board has condemned the ACPFB on the basis of the 
bare, unsubstantiated opinion of professional witnesses who had no opportunity 
to observe the operations of the ACPFB. This seems to us to be a thoroughly 
irresponsible course. And if opinions do count, only bias could explain the 
Board's enthusiastic acceptance of the Attorney General's dubious witnesses, 
while giving no weight at all to the opinions of Prof. Louise Pettibone Smith 
(Tr. 4121-30, 4136), Prof. Anton J. Carlson (Tr. 4419-20, 423-25), attorney 


Moreover, the Baldwin and Glatis testimony was inadmissible because it 
related not to the ACPFB, but to Area Committees (infra, pp. 4,8-53)- 
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Horace S. Meldahi (Tr. 4726-29), Prof. Harvey K. McArthur (Tr. 5545-46), Rev. 
Charles A. Hill (Tr. 5800-01), and Bishop Arthur W. Moulton (Tr. 7019-21), 
all of whom testified, with more knowledge than Lautner, that the ACPFB conforms 


to and carries out the purposes expressed in its Constitution. 


Praise from the Communist Party. 
The Board relies on a passage from a 1951 report to a Commnist Party 


convention which stated that "the Committee for the Protection of the Foreign 
Born, led by the devoted and indefatigable Abner Green, performs invaluable 
service in the fight against the government's deportation drive," and that it 
tis the duty of all progressives to appreciate the need of these organizations 
fi.e., the ACPFB and the Civil Rights Congress/, help raise funds, and support 
their work! (J. A. 25). : 

As the ACPFB has consistently and publicly stated, it has defended, among 
others, aliens accused in deportation and denaturalization cases of past or 
present Commnist Party membership (supra, p. 7 ). It is not strange, there- 
fore, that the Communist Party should praise the American Committee. But to 
attribute a sinister purpose to an organization because it is praised by the 


Communist Party is simply pernicious nonsense. 


Furthermore, if the ACPFB is to be discredited by praise from the Communist 


Party, then it should be credited where the praise comes from non-Conmunists. 
The Board concedes (Rep. 47) that the ACPFB has been endorsed by meny ‘prominent 
Americans (see also supra, p. 8 ). Wendell Wilkie wrote to Abner Green (Re 
Ex. 208): ‘Incidentally, I think you are doing a great job. That kind of work 
is an indispensable work in America." Franklin D. Roosevelt said (R. Ex. 135) 


that the ACPFB "has undertaken the task of assuring fair play to the foreign 
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born within the United States. Every American wishes it success." Why should 


the praise of Commnists be so devastating, and the praise of Republicans and 
Democrats be so meaningless? 
The Markward Testimony 

On the same irresponsible level is the Board's reliance on certain 
testimony of Mary Markward as being "further evidence relevant to the real 
purpose! of the ACPFB (Rep. 26). 

This testimony, as described by the Board (Rep. 26), had three parts. (1) 
Markward first learned about the ACPFB by reading about it in the Communist 
Party press. We submit that Markwardts reading experiences have no bearing on 
any issue in this case any more than that Abner Green first learned of the 
ACPFB by reading about it in the New York Post (Tr. 4804). (2) In 1916, at 
Communist Party meetings in the Maryland-District of Columbia area, Markwerd 
heard the ACPFB discussed as an organization that from time to time assisted 
Party members. ‘This testimony was both hearsay and irrelevant. (3) Tn 1948, 
Dorothy Strange, described as "a Party functionary," told Markward that she 
was working for the ACPFB and that this work "was just as important to the 
cause of the Communist Party and was helping the Communist Party just. as mich 
as any work anybody was doing as even a functionary of the Party." We doubt 
that any other American tribunal would have relied on such grotesque ericence - 
hearsay testimony of another‘s abstract and ambiguous opinion. It should be 
added that the insinuation that Miss Strange was a "Party functionary" while 
working for the ACPFB is without foundation, and that the Board suppressed 
the uncontradicted testimony that the ACPFB hired Miss Strange as a clerical 
worker at her solicitation and without questioning her about her political 


affiliations (see infra, pp. 49-30). 
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Defense Work Beyond Normal Purposes. 


A major basis for the Board*s conclusion as to the ACPFB's purpose is its 
finding that the ACPFB went beyond its avowed purposes by supporting and de- 
fending Communists who were not foreign born or were not involved in deporta- 


tion or naturalization cases (Rep. 27-28, 51). 


The Board bases this finding on the Estes, Green and Eisler cases. 


(1) The Estes and Green cases. The Board finds (Rep. 27) that the 
ACPFB "went beyond the normal defense of the foreign born by ams Com= 
munist Party functionaries Fred Estes and James Green, who were found in 
contempt of court following their refusals to produce evidence in deportation 
proceedings as to whether certain aliens were members of the Communist Party. 

Even if it were true that the FFB supported Estes and Green in their 
contempt cases, this would not be out of line with a purpose to defend the 
foreign-born, since the contempt stemmed from refusal to inform on siiens 
facing possible deportation charges. Leaving this aside, the finding of such 
support is absurd. 

The only evidence on which the finding is based consists exclusively of an 
item in the January 1950 issue of the ACPFB’s news periodical, The on (A. G. 
Ex. 210, p- 2). We quote the item in full: | 


IMMIGRATION SERVICE USES NON-CITIZENS 
IN TEXAS AS BASE FOR ATTACK ON CITIZENS 


"The non-citizen population of Texas is less than two 
percent of the total population of the state. During the past 
month, however, the Inmigration and Naturalization (sic) in 
Texas has unleashed an tanti-alien’ hysteria which is 
resulting in the threatened jailing of American citizens. 
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"Dallas 


On December 20, Fred Estes, an American citizen, local 
Communist Party organizer, was sentenced to 30 days in jail and 
a $100 fine by Federal District Judge Atwell for refusing to 
produce his organization's books at inmigration hearings held to | 
establish whether seven non-citizen residents of Dalles are 
members of the Communist Party. An appeal against Judge Atwell's 
order and sentence for "contempt of court’ is pending. 


‘Houston 
On December 23, James J. Green, Texas secretary of the : 

Commmist Party, was found in contempt of court and sentenced to — 

sit in jail until he testifies before a hearing of the Immigration 

and Naturalization Service as to whether two non-citizen residents 

of Houston are members of his organization. The two non-citizens’ 

are Mr. and Mrs. Kurt Wittenberg. The Service started a public | 

campaign against them when they applied for permission to return to 

Germany, from which they fled before the second World War as anti-Nazi 

refugees." 

It is obvious that this news item supplies not the least foundation for 
the Board's finding that the American Committee “supported? Estes and Green and 
thereby exceeded the "normal defense of the foreign born." On the contrary, 
the finding is so preposterous as to illustrate once more the Board's com~ 
pelling bias.# | 

(2) The Eisler Case. The Board also finds that the ACPFB went beyond its 
avowed purposes in defending Gerhart Eisler (Rep. 28-29). The finding looms 
so large that it is the one case specifically named in the Board's concluding 


findings (Rep. 51). 


The Report refers (Rep. 28) to three legal proceedings involving Eisler: 


(1) a deportation case, in which he was held without bail after arrest and 


*The real "support" for Estes was given by the Fifth Circuit, which re- 
versed his contempt conviction. Estes v. Potter, 183 F. 2d 865. We have not 
found a report of Green*s case; we surmise that it abided the result of the 
Estes case. 
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prior to the hearing; (2) a conviction for contempt of the House Conmittee on 


Un-American Activities; (3) a conviction for making false statements in an 
application for permission to depart from the United States. 

As the Report states (Rep. 28), Abner Green testified that the ACPEB 
defended Eisler in the deportation proceeding, including a successful suit in 
the federal courts to obtain his release on bail, but not in the contempt and 
false-statement cases (Tr. 5433-37). Obviously, this defense was within the 
normal scope of the ACPFB's defense work, and the Board does not find to the 
contrary. The Board finds, however, that in two respects the ACPFB exceeded 
its normal purposes with reference to Eisler. : 

First, the Board finds (Rep. 28) that "contrary to Green's testinony, 
[Ene ACPFE/ supported Eisler and filed a legel brief in his behalf in the 
contempt of Congress case, in addition to defending him in the deportation 
matters. ‘This goes beyond the normal avowed purposes of /the ACPFB7." 

The finding is both erroneous and deceptive. The evidence of any ACPFB 
participation in Eisler's contempt case consists of a news item in the March- 
April 1949 issue of The Lamp (A. G. Ex. 202, p- 2). It is there reported that 
the ACPFB filed an amicus brief in the Supreme Court in Hisler'ts contempt case, 
arguing "that Gerhart Eisler did not have to answer questions put to: him by the 
Committee on Un-American Activities of the House of Representatives since, at 
the time he was brought before the House Committee, he was under detention as a 
tdangerous enemy alien? at the orders of Attorney General Tom Clark and there- 
fore could be considered a prisoner of war. The /amicus/ brief points out 


that as a prisoner of war, Gerhart Eisler was entitled to not answer questions 
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put to him.t™ 


Filing an amicus brief is not, as the Board thought, defending or filing 


a brief "in behalf oft Eisler. But it is of no moment whether or not, in view 
of the amicus brief, Abner Green was mistaken in testifying that the ‘ACPEB did 
not defend Eisler in the contempt case. What demolishes the Board's ‘finding 
is that the amicus brief, consisting as it did of a legal argument that interned 
enemy aliens may not be subjected to coercive interrogation, was obviously 
within the ACPFB*s avowed purposes to defend the rights of the foreign born. 

The Board also finds that the ACPFB seemed to exceed its mavowed purposett 
by campaigning "to avoid fRisler's] being held on deportation charges and 
immediately to let him leave the country" (Rep. 29). ‘This is another baseless 
finding. ; 

The uncontradicted evidence on this subject is as follows. On February 2, 
1948, the Attorney General arrested Eisler on a deportation warrant and held 
him on Ellis Island without bail pending the deportation hearing. Eisler re- 
quested the ACPFB to represent him in the deportation proceeding and to seek 
to obtain his release on bail. The ACPFB agreed to do so, as it would have 
done in any other case. It then learned from Eisler that he did not want to 


resist deportation, but on the contrary wanted to leave the United States and 


ES 


*The amicus brief argued that Eisler, as an interned enemy alien, was 
entitled to the rights of a prisoner of war (citing numerous international law 
authorities) and therefore was immune from coercive interrogation under Article 
5 of the Geneva Convention on Prisoners of War, 47 Stat. 2030. 

4Bislerts contempt conviction was affirmed by this Court, Judge Prettyman 
dissenting. Eisler v. United States, 83 App. D.C. 315, 170 F. 2d 273. The 
Supreme Court granted certiorari, but dismissed the writ when Eisler fled the 
country after argument but before decision. Eisler v. United States, 335 U.S. 
857, 338 U.S. 189, 338 U.S. 883. Needless to say, the ACPFB had nothing to 
do with Eisler's flight (Tr. 5442). 
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return to Germany. What prevented his return was the Attorney General's 
refusal to allow him to leave. In fact, the only reason Eisler was jn the 
United States at all was that he had entered on a transit visa en route to 
Mexico, and the United States government had refused to allow him to. continue 
his journey. Not without cause, the ACPFB considered that the holding without 
bail of a man who was anxious to leave was not a good faith deportation pro- 
ceeding, but was an attempt to harass Eisler and thereby to intimidate the 
foreign born. The National Conference of the ACPFB, on December 11 = 12, 
1948, adopted a resolution entitled "Let Gerhart Eisler go home," following 
which the ACPFB campaigned in favor of Eisler*s being permitted to depart. 
In the meantime, the ACPFB instituted legal proceedings and obtained Eisler's 
release on bail. (Tr. 5429, 5432, 5436-54423 A. Ge Ex. 200; A. G. Ex. 244, 

v. District Director, 
pe 23 As G. Ex. 19h, ps 33 see U.S. ex rel Doyle et al. /169 F. 2d 753-) 

Thus the efforts of the ACPFB in the Eisler case were (1) to secure an 
alien's release on bail pending the deportation hearing and (2) to obtain for 
an alien the right to leave the country. These endeavors were inary, legiti- 
mate and within the avowed purpose of the ACPFB to obtain fair treatment for 
aliens and to protect the rights of the foreign born. The Board insinuates 


that advocating that Eisler be permitted to leave the country was inconsistent 


with the ACPFB's policy against deportations (Rep. 50). But clearly there is 


no inconsistency in advocating that aliens be able to stay or leave ‘as they 
themselves decide. | 

The Board's hullabaloo about the Estes, Green and Eisler cases would have 
been thoroughly unjustified even if the ACPFB had exceeded its avowed purposes 


by participating in the cases. The ACPFB defended 4,000 to 5,000 cases over a 
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20 year period (Tr. 6112-13). ‘The Board's inability to carp about more than 
four cases is a testament to the fact that the ACPFB has steadfastly adhered 


to its purposes. 


tNon—Deviation” 

Section 13(f) of the Act provides that in determining whether an organi- 
zation is a Commmist-front organization, the Board shall take into considera- 
tion certain criteria, including "(4) the extent to which the positicas taken 
or advanced by it from time to time on matters of policy do not deviate from 
those oft the Commmnist Party. The Board held that the ACPFB has not deviated 
from the views and policies of the Communist Party as to both matters outside 
of the field of the foreign born and matters in the field of the foreign born. 
It employed this finding to support its holding that the ACPFBts purpose is 
to aid and support the Communist Party. (Rep. 38; and see Rep. 50.) | 

This Court held that the comparable non-deviation test in section 13(e)(2) 
of the Act (for Communist-action organizations) is pertinent "to the domination 
of one organization by another," i.e., to the control element. Communi st Party 
Vs S- Ae G+ Bey 96 App. D.C. 66, 955 223 F. 24 531, 561. The Supreme Court 
also regarded section 13(e)(2) as relevant only to the issue of foreign domina- 
tion and control. Communist Party v. S. A. C. B., 367 U.S. 1, 59-61. The 
Board's reliance on non-deviation as a test of the purpose element is, there- 


fore, an error of law, which in itself requires a reversal. 


But since the Board treated non-deviation as probative of the purpose 


cemponent, we will examine its evidentiary findings on the subject in this part 
of our brief. Our examination will show that the record does not establish 
non-deviation, and that the Board woefully misapplied the non-deviation test. 
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The first ground for the Board's non-deviation finding is that both the 
ACPFB and the Commmist Party criticized the government's refusal to allow 


Gerhart Eisler to leave the country (Rep. 29). As we have seen (supra, pp, 30-31), 


the ACPFBts position was fully in accord with its general purpose to obtain 


fair treatment for aliens. 

The second ground for the Board's finding of non-deviation is that the 
ACPFB criticized and sought repeal of the Smith Act (Rep. 31). 

The Smith Act is, of course, the Alien Registration Act of 1940, 5, Stat. 
670 (Tr. 5922-23). Section 2 of that Act is a penal provision Gealing with 
advocacy of the violent overthrow of the government, and, as from time to time 
amended, has been employed to prosecute Communists. This ttsedition section" 
has itself become commonly known as the "Smith Act.'* Most of the Smith Act, 
however, deals with the registering, fingerprinting and reporting of aliens 
and deportations. | 

Abner Green testified that the ACPFB campaigned against enactment of the 
anti-alien provisions of the Alien Registration Act and, thereafter, ‘tor their 
repeal, He testified that the Committee did not campaign against the adoption, 
or for the repeal, of the sedition section. (Tr. 5922-24.) This testimony 
obviously shows a "deviation" from the Communist Party's position on the 
Smith Act. | 

The Board, however, finds (Rep. 30) that the ACPFBts opposition to the 
Smith Act has not been limited to the tanti-alien' provisions.” It rests 
this finding on the following matters: 

(a) Abner Green authored an article (A. G. Ex. 169) in a non-ACPFB 
publication and a booklet (R. Ex. 191), both dealing with aapontation 
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and immigration matters but containing passing comments critical of the Smith 
Act criminal prosecutions. The booklet contains 47 closely-printed pages, 
from which the Board quotes (Rep. 31) the one sentence therein which mentions 
Smith Act prosecutions. | 

(b) At one of its national conferences, the ACPFB adopted a resolution 
Turging support of an organization named Civil Rights Congress in defense of 
the Communist Party officials indicted for violation of the conspiracy, pro- 
visions of the Smith Act (Rep. 30; Tr. 6724). The record does not show the 
text of the resolution. 

(c) ACPFB statementsurging repeal of the Smith Act did not always specify 
that they were limited to the alien provisions of that statute (Rep. 30). 

By any rational standards, these trivia do not indicate any substential 
similarity to the Commnist Party's full-scale offensive against the sedition 
section of the Smith Act. | 

The Board's other evidence of non-deviation consists of the following: 


(1) From Abner Green's 47-page booklet (R. Ex. 191), the Board culls 


three sentences of asides against the Rosenberg case, the Taft—Hartley Law, 


and anti-Negro discrimination (Rep. 31-33). 

(2) The Board next (Rep. 35-36) selects isolated passages from Abner 
Green*s report to the ACPFB's 1945 Anmual Conference (A. G. Ex. 259, PP. 
11-16). As best as we can make it out, the Board's theory seems to be that 
this report paralleled Communist doctrine because it contained criticisms of 
the government and because some of its terminology ("camp of native reaction," 
treactionary elements" and "fascist propagandists?) resembled, in the Boardts 


view, language ("treaction," "reactionary forces," "ruling class" and WAmerican 
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imperialism) used by the Communist Party (Rep. 33, 35). 

The Board asserts (Rep. 35) that Green applied the terminology found 
objectionable in his report and quoted in our preceding paragraph to ttAmerican 
leadership." This is untrue. The report applied these terms to unidentified 
reactionary and fascist elements in the United States (A. G. Ex. 259, pp. 
11-12). It is the Board, not Green, that identifies these groups with "American 
leadership." 

It is illustrative of the Board*s one-sided technique that it does not 
mention a speech, very similar to Green's report, made by Congressman Emanuel 
Celler to the same Conference (A. G. Ex. 259, pp. 5-6). Mr. Cellerts speech 
entitled "Forces Subversive to American Democracy," criticized reactionary 
groups in American life — some of whom it named; it used the terms "Hitlerite 
jackals,t "evils of fascism and Nazism,” ttyhite supremacy," "fascist slavery," 


and thate sheets." 


Nothing could be more destructive of the Constitution than the Board's 


premise that it is subversive to criticize the government. Moreover, the ACPFB 
not only has a constitutional right to criticize the government, it is under an 
obligation to do so to fulfill its commitment to protect the interests of the 
foreign born. For these interests are attacked not merely by private actions, 


but by repressive and racist immigration laws and harsh and ill-considered 


#In an earlier version of this curious literary sensitivity, the Board 
stresses the fact that a Communist Party document once said, "The Court of 
last appeal is the American people,'? and six months later Abner Green wrote 
in another connection, "But the court of last resort, the people itself, is 
still to be heard from.... (Rep. 29-30). 
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actions of the Immigration and Naturalization Service.* 
Nor is it unnatural for persons dedicated to a cause involving the 
defense of human liberty to employ language considered intemperate by those 


who have no such dedication. The ACPFB's criticisms are pallid compared to 


the language employed by the leading abolitionists, William Lloyd Garrison, 


Charles Sumer and Wendell Phillips. 


¥The President’s Commission on Inmigration and Naturalization, after 
exhaustive hearings and study, concluded: ieee 
"The immigration and nationality law embodies policies and 
principles that are unwise and injurious to the nation. 
NIt rests upon an attitude of hostility and distrust against | 
all aliens. 
"It applies discriminations against human beings on account of 
national origin, race, creed and color. : 
It ignores the needs of the United States in domestic affairs 
and foreign policies. 
It contains unnecessary and unreasonable restrictions and 
penalties against individuals. 
"It is badly drafted, confusing and in some respects unworkable. 
"It should be reconsidered and revised from beginning to end.f 
Whom We Shall Welcome, Report of the President's Commission on Immigration and 
Naturalization (1953) 263. For examples of the wide-spread denunciation of the 
Immigration and Nationality Act from highly respectable sources, see R. Ex. 81, 
containing excerpts from testimony before the President's Commission. For a 
history of the problems of the foreign born under repressive legislation and 
its administration by the Service, see Louise Pettibone Smith, Torch of 
Liberty (N. Y. 1959). Prof. Smith, honorary chairman of the ACPFB, testified 
for it at the hearing before the Board (Tr. 3961 ff.). As to the Service's 
inhumane administration of the Communist deportation laws, see infra, pp. 43-5). 


#*Phillips, a Boston aristocrat, publicly labelled Lincoln a "slevehound," 
Edward Everett a "whining spaniel," and Senator Robert C. Winthrop a "bastard." 
Bartlett, Wendell Phillips - Brahmin Radical (Boston 1961) 1. He once so 
excoriated the pro-slavery Massachusetts legislature that the legislators were 
ready to lynch him. He remarked in that speech that the governor was "only 
fit for the representative of scurrilous and licentious profligates." Id., 
pe 53- 
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The Board's emphasis on the ACPFB’s criticisms of the government is also 
one-sided. It fails to note that the ACPFB had high praise indeed for the 
administration of the Service under Commissioner Earl Harrison, whose policies 
and actions it considered fair and humane (R. Ex. 246; supra, p. 8 _ 

(3) The Board's final evidence of non-deviation is along similar lines, 
consisting of passages from booklets written by Green which were critical of 
the government's political deportation drive as part of a general assault on 
the liberties of the American people (Rep. 36-38). The Board claims that 
tdefense of the Communist Party was woven into! these pamphlets (Rep. 36). The 
pamphlets themselves (A. G. Ex. 56, 166) belie the claim, as do even the 
excerpts quoted by the Board out of context (Rep. 36-37). All these show is 
that Green did not share the Board's anti-Communist animus. 3 

The evidence of non-deviation consists, therefore, of the fact that the 
ACPFB opposes the deportation of Communists, as well as of all other resident 
aliens, and the Communist Party, naturally enough, also opposes the deportation 
of Communists. Everything else consists of a few trivialities and ereievar 
cies (like Abner Greents rhetorical style and asides against the Smith Act*s 
sedition section), combed and distorted from the great mass of ACPFB ‘literature 
issued over a twenty-year period. And it is illuminating of the Board's bias 
that while it hunts among Green's prolific writings for cliches Renaicared to 
resemble the language of Communists, it ignores the numerous speeches in a 
different style officially made on behalf of the ACPFB (Tr. 4054-58) by Prof. 
Louise Pettibone Smith, ACPFB Honorary Chairman, Wellesley professor ‘emeritus, 


a scholar of Biblical and Church history (Tr. 4300, 4304), and a registered 


Republican (Tr. 4141). Prof. Smith*s speeches were highly critical of the 
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immigration laws and the government's deportation drive in terms of religious 
and ethical precepts (Tr. 4059-61.). 

Nothing in this record even remotely resembles the kind of evidence of 
non-deviation which was found significant in the Commmist Party case. Here 
there was no "coincidence of policies extended over a vast area of subject 
matter. . absolutely invariant during more than thirty years. . sunbroken 
even in the face of sharp reversals in the Soviet's views." Communist Party 
ve S. Ae C. Be, 367 U. S. 1, 60-61. | 

The Boardts finding is contrary to the intent of the fremers of the Act, 
who recognized that agreement with the Communist Party on a handful of issues 
does not satisfy the non-deviation standard. On the floor of the Senate, 
Senator Graham expressed the fear that under that standard an organization 
might be condemned under the Act because its views on the Truman Doctrine and 
the Marshall Plan were the same as those of the Commmist Party. Senator Mundt, 
one of the two principal originators of the legislation replied: ,..no 
court could find that there was no deviation between an organization which 
shared the Communist view point on only two questions and the Communist Party, 
which has viewpoints on many other issues and matters...." Senator Graham 
persisted: "But suppose the organization by its charter could take a position 
on only those two matters." Senator Mindt replied: "Then by its silence it 
would deviate from the Communist Party in regard to all of the rest of the 


issues on which the Commmist Party takes a stand. It would not be found 


Communist by a preponderance of the evidence." 96 Cong. Rec. W532. 
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Aid to the Communist Party 
‘The final basis for the Board's conclusion as to the purpose of the ACPFB 


is its finding that the ACPFB has aided the Communist Party by engaging in the 
Wlegal and propaganda defense" of alien Communists involved in deportation 
cases and by campaigning against the laws for deporting aliens who are or have 
been Communists (Rep. 45).* : 

We think that it is abundantly clear from the Board's Report and the record 
that these findings constitute the heart of the case against the ACPFB (see 
infra, p» 45, ftn.). The real sin of the organization is that it has defended 
aliens against whom deportation cases have been brought on charges of Communist 
Party membership (as well as on other charges) and that it has agitated against 
deportation on such grounds (as well as on other grounds). 

The Board is wrong in its theory that defending alien Communists in depor- 
tation proceedings and agitating against the laws for their Bevortatiod consti- 
tute "giving aid and support't to the Communist Party within the meaning of 
section 3(4) of the Act. One who defends a bank robber in judicial proceedings 
or by appeals to public opinion is not aiding the robbing of the bank or the 
gang that committed the crime. One who advocates abolition of capital punish- 
ment is not giving aid and support to murder or to murderers. One who defends 


the rights of Communists is not giving aid and support to the Conmunist Party. 


On the contrary, the defense of wupopular individuals is in aid of the highest 


American traditions and the administration of justice. 


¥This "aid" finding apparently is used by the Board to support its con- 
clusions on both the purpose and control elements of the section 3(4) definition 
(Rep. 50-51). 
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The Board's logic that the legal defense of Communists renders aid to the 
Communist Party reduces to an absurdity. If the ACPFB aided the Communist Party 
by defending Charles Rowoldt from deportation, what are we to say of the Supreme 
Court, which voided the deportation order? Rowoldt v. . Perfettos: . 355 U.S. 
115. See also Bonetti v. Rogers, 356 U.S. 691, reversing Bonetti v. Brownell, 
99 App. DeC. 386, 240 F. 24 624. If the ACPFB aided the Communist Party by 
challenging the constitutionality of the Communist deportation statute in 
Harisiades v. Shaughnessy, 342 U.S. 580, what of the dissenting justices who 
voted to sustain the challenge? Thus the Board's reasoning has anticipated the 
current crop of political bigots who keep a box score on the Justices by rating 
their decisions as being pro- or anti-Communist. | 

Wendell Willkie, defeated Republican candidate for President, defended and 
won in the Supreme Court the denaturalization case against Willian Schneiderman, 
a leading Commmist official. Schneiderman v. United States, 320 U.S. 118. 

Was Mr. Willkie aiding the Commnist Party? The New York Times thought not. 
It said in an editorial, "Mr. Willkie, for his action, deserves the thanks of 
all Americans" (R. Ex. 179, p. &). | 

The correct analysis was given in Prof. Smith's testimony (Tr. Llbb-5)s 

Q, Now, when the American Committee defends communists or , 

people accused of being Communists, does it defend the principles 

of Communism? A. We are not defending principles of anything © 

except justice and fair play. We are defending people and we are 

attempting to hold in a period when that seems to be somewhat 


difficult, the old tradition of this country of freedom of 
speech . . . free assembly and the right of petition." 


If the ACPFB did nothing else but defend Coummist aliens and agitate 


against Communist deportation laws, that would not, end constitutionally could 


not, permit the imposition of the Act's destructive "disclosure" requirements. 
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In fact, however, this is not the situation here. The uncontradicted, undis- 
puted, documented evidence, and even the Board's own grudging findings, 
establish the following. 


(1) Throughout its existence the ACPFB has opposed deportation of 


resident aliens for any reasons, political or non-political, its view being 

that if aliens engage in anti-social conduct they shoule be punished not by 
banishment, but by the sanctions applicable to citizens guilty of the same wrongs. 
It has also opposed denaturalization for any reason, including denaturalization 
for fascist affiliations and for Communist affiliations. (Supra, Pp. 5-6.) 

(2) Throughout its existence the ACPFB has never refused to aid any 
person seeking its help in a deportation case, whether the charges were politi- 
cal or non-political (supra, p- 6 )- The Board itself concedes (Rep. 42) 
that the ACPFB "has also defended many non-Communists arrested for deportation 
on charges not involving any affiliation with the Communist Party." The defense 
workload of political cases became substantial only when and because the Depart- 
ment of Justice brought a substantial number of such cases (supra, pe 7 +e 
Abner Green, the one person in a position to know, testified that over a twenty 
’ year period the ACPFB had defended 3,000 to 4,000 deportation cases, of which 
about 350 to 400 involved charges of Communist Party membership or affiliation 
(Tr. 6112-13, 6122). The Board states that the relative number of such cases 
is unimportant, but simltaneously asserts, "Other evidence of more indicates 
a much higher proportion, at least in excess of fifty percent" (Rep. 13, ftn. 
2). We state categorically that the Board's estimate has no rational evi- 
dentiary basis. Moreover, both estimates, Green’s and the Board's, refer not to 


cases in which the aliens were actual and current members of the Communist Party, 
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but to cases in which the accusation, often unfounded, was of Commmist Party 
membership, generally long past. And the defense work is itself only a part 
of the ACPFB’s manifold activities (supra, p» 5 )- 

The Board says (Rep. 43), ‘In the context of this record the fact that 
[the AcPFB/ has defended a number of non-Commnists is not persuasive in showing 
independence from Communist Party control or operation for Party purposes." 

But what is "the context of this record"? The relative number of political to 
non-political cases is not considered important. The merits of the aces 
handled by the ACPFB are said not to be issues in this proceeding—although 
inconsistently the Board claims that it has "given appropriate eee to the 
fact that in a number of cases the courts held in favor of the defended alienstt 
(Rep. 43, ftn.). The "context" turns out to be the conclusory, unsupported 
opinion testimony of the ineffable Lautner that defense of nore Coumeaets would 
fit in with being a Party organization because "that would add to the prestige 
of the organization" (Rep. 42; Tr. 1139). From this the Board reasons that by 
defending non-Communists the ACPFB promotes the Communist Party's "purpose of 
winning the good will and support of the entire foreign born segment of the 
population"? (Rep. 43). : 

This is a heads-I-win-tails-you-lose proposition. If an organization 
defends only Communists, or even only those accused of being Communists, then 
it is aiding the Communist Party. For the Board says (J.A. 45),"Obviously, . - - 
working to prevent the deportation of Communists . . . constitutes aid to the 


Commmist Party." But if the organization defends other people, then it is 


thereby giving even more aid to the Commmnist Party by helping to win good 


will. The only safe course, therefore, is to defend nobody. 


43. 
(3) ‘The ACPFB has never concealed its readiness to defend Communist 


deportation cases (supra, p. 7 )-« 


(4) The ACPFB does not attempt to indoctrinate the deportees or their 


families in Communist or in any other ideology. Its help is given without any 
strings attached. (Supra, p- 6 -) , 

(5) The ACPFBts defense of political deportation cases has been a service 
to humanity. The record amply demonstrates the cruel and irrational aspects of 
the Commmist deportation statutes and the Department of Justice's political 
deportation drive. The drive was not restricted to security risks. It extended 
to aliens proceeded against on flimsy evidence; to aliens long resident in the 
United States whose Party membership, if any, had been nominal and many years 
past; to aliens whose expulsion would destroy long-established American families. 
It was marked by highly questionable and oppressive procedures. (Be, A. G. 
Ex. 17, 23, 47, 51, 166; R. Ex. 191, 173; Tr. 5412-27. See also Rowoldt Ve 
Perfetto, 355 U.S. 115; the description of the aliens involved in Harisiades Ve 
Shaughnessy, 342 U.S. 580, 581-583; Galvan v. Press, 347 U.S. 522; Carlson v. 
Landon, 342 U.S. 5243 Jay v. Boyd, 351 U.S. 345.) 

The first ACPFB case that Abner Green heard about, in 1935, was its defense 
of a Jewish refugee whom the Immigration Service was attempting to deport to 
Hitler Germany and sure death, on a charge that he had been a Commies (Tr. 
4,804,-05). In later years, as part of the cold-war drive, the Service ordered 
the deportation to Mexico of Refugio Martinez, a long-time resident An the 
United States with a family of American citizens. The Service refused to delay 
deportation despite pleas that because of Martinez’ bad health, Sees and 


removal from his family would kill him. Martinez died two days after he was 
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deported to Mexico. His offense: he had been a member of the Communist Party 
for six months in 1934. (Tr. 5159-64.) One does not have to be a Communist 
or pro-Communist to oppose the Service's record in political deportations, any 
more than only Communists and anarchists denounced the Palmer raids. | 

The aliens and their families facing the Department's political deportation 
drive were generally poor, and in the prevailing climate the nature of the 
charge increased their difficulty in obtaining help. It was natural for them 
to come to the ACPFB, which was publicly committed to helping any alien who 
sought its help, or to the Area Committees which operated on like principles. 
(Supra, p» 7 ~) When Charlie Soldo, a retired coal miner, was arrested on a 
political deportation charge, his regular lawyer refused to pepanent him out 


of fear that it would hurt his (the lawyer's) reputation (Tr. 6299). Tt was 


then that the desperate Soldo family got help from the Western Pennsylvania 


Committee for Protection, which provided Soldo a lawyer without cost to him 
(Tr. 6295-96, 6300). The case was eventually won before the Board of Immigra— 
tion Appeals because of the insufficiency of the evidence (Tr. 6300, 6311). 
Was this aid to the Communist Party? | 

Bennie Saltzman, husband of an American citizen, father of one gon killed 
in the Battle of the Bulge and of another wounded in the same vattle, joined 
the Communist Party for a short time in the 1930's because the Party was leading 
the fight against corruption in his umion. (Tr. 4549-50, 4954-56.) When 
Saltzman applied for naturalization, he told the authorities of his past Party 
membership (Tr. 4557). In 1948 he was arrested without warning on deportation 
charges and jailed on Ellis Island (Tr. 4560-61). The ACPFB furnished counsel, 


defended him and gave much-needed moral support to the distraught family (Tr. 
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4566-67, 4570, 4581-83). It did not attempt to win him or his family to Com= 


munism, nor did it cause them to harbor ill will toward the United States (Tr. 
4571-72, 4614). Mrs. Saltzman testified (Tr. 4661): "...they /the ACPFB and 
its General Counsel, Carol King/ made me feel that I have friends; that I have 
friends to help me, and thus /that*s/ why I have so mch faith and so much 
faith in the American Committee for the Protection of Foreign Born." | 

We submit that the Board’s condemnation of the ACPFB for its defense work, 
a condemnation instigated by the agency which prosecutes the persons defended 
by the ACPFB,* discredits the reputation of American Justice. | 

The Board says (Rep. 5-6): 

"anyone charged in deportation or denaturalization proceedings 

is entitled to be defended, and anyone or any organization maydvote 

efforts to such defense. This is not to say, however, that an — 

organization engaged in these activities, which include as respondents 
sic] do obtaining contributions of money and cther support from'the 

public. . ., may not be required to register and make the disclosures 
covered by the Act if the activities have been carried out under’ 

circumstances and for purposes which make the organization a 

*Communist-front organization’t as defined in the Act.' 

This passage apparently makes the purpose element of the section 3(4) 
definition depend on the subjective motivation of the organization's defense of 
Communists -- for, as we have seen, the Board considers that such defense of 
Communists is “obviously” aid to the Communist Party. But section 3(4) cannot 
and does not depend on motivation; whether an organization is primarily operated 
for the purpose of aiding the Communist Party depends on the objective character 

*At the administrative hearing counsel for the Attorney General stated (Tr. 
4720-21): ‘What we have attempted to do is simply to show that the American 
Committee defends these foreign people who are charged with present or past 
membership in the Communist Party, and as a means of doing it that they have 


engaged counsel and in some cases paid counsel themselves for representing 
these foreign born people so charged. . . .™ 
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of its activities. Congress presumably was interested in preventing barteinl 
internal dangers, and what is dangerous depends on the action and its conse= 
quences, not on its motivation. Nor is subjective motivation a meaningful 
concept in the case of organizations, since the individuals who constitute the 
organization may, and generally do, have @ variety of motives for their parti- 
cipation. And it is sheer unctuousness to proclaim a right to defend persons, 
if one may safely do so only if one’s motives pass muster with the Board. 
Indeed, the Board's finding of the bad motive primarily stems from the fact that 


the ACPFB has defended alien Communists (see, e.g., Rep. 44-45, 50). 


The Board's Misconstruction of the Act. 

We have now reviewed what appear to us to be all the evidentiary findings on 
which the Board rested its purpose finding. The Board found, as we initially 
noted, that the ACPFB’s purposes "have in fact been to fight in many “om to 
prevent the deportation from the United States of members and officers of the 
Communist Party of the United States, and secondarily, to seek to vin’ the good 
will of a certain sector of the population as a reservoir from which could be 
drawn adherents to and supporters for the programs and aims of the Communist 
Partyt (Rep. 50). It turns out, however, that the efforts to win good will, 
constituting the alleged secondary purpose, are nothing more than seeking to 
prevent the deportation of non-Communist aliens. : 

Nowhere does the Board's Report, loaded though it is, identify 7 action of 


the ACPFB to recruit members for the Commnist Party, to disseminate Communist 


ideology, or to promote such alleged Communist objectives (section 2 of the Act) 
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as overthrowing the government by illicit means and setting up a totalitarian 
dictatorship subservient to a foreign power. 
Under the Act as correctly construed, however, an organization is not a 
Communist—front organization unless it is primarily operated for the purpose of 


aiding the Communist Party in achieving the sinister objectives described in 


problems of the Act (infra, pp. 63-6). It also harmonizes section 3(4) of the 


Act with sections 2(7) and 13(f)(3). 


Section 2(7) states that Communist Parties operate through Communist-front 


organizations ‘in carrying on the activities referred to in paragraph 2(6). 

The activities described in 2(6) are conspiratorial efforts to seize government 
power and set up Communist totalitarian dictatorships. Nothing eouila be further 
from this kind of thing than the legal and public defense of deportation cases 
and efforts to arouse public opinion for legislative changes in the deportation 
laws. 

Similarly, section 13(f)(3) requires the Board, in determining whether an 
organization is a Communist-front, to consider "the extent to which its funds, 
resources or personnel are used to further the objectives of any Communist- 
action organization, Communist foreign government, or the world Commies 
movement referred to in section 2.'* The only objectives referred to'in section 
2 are the sinister ones mentioned. 

The Board, therefore, misconstrued and misapplied section 3(4) sn holding it 
satisfied by a purpose to defend aliens in deportation proceedings and to agitate 


for legislative revision of the deportation laws. Nor is there evidence to 
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support the purpose element of the section as correctly construed. Accordingly, 
the Boardts Order should be annulled. 

II. THE BOARD'S FINDING THAT THE ACPFB IS CONTROLLED BY THE | 

COMMUNIST PARTY IS NOT SUPPORTED BY THE EVIDENCE AND RESTS 
ON ERRONEOUS EVIDENTIARY FINDINGS AND MISCONSTRUCTIONS OF — 
THE ACT. 

We turn now to the control element of section 3(4) and the Board's finding 
(Rep. 51) that the ACPFB is "substantially directed, dominated or controlled by 
the Communist Party of the United States." We have already shown, however, that 
the Board's findings on non-deviation (supra, pp.32-38) and on aid to the Com- 
munist Party (supra, tD. 39-16) were used in aid of its conclusion on control as 
well as for its purpose conclusion, and are erroneous. These subjects amount 


to two of the four matters to be considered under section 13(f). Accordingly, 


even without more, the Board's finding on control cannot stand. 


We shall now demonstrate, however, that the Board's finding of control is 


erroneous on additional grounds. 
A. The Board Erred In Treating the ACPFB and the Area 
Committees as a Single Organization. 

The Board finds at the beginning of its Report that the ACPFE and the so- 
called Area Committees constitute a single organization for the purposes of the 
Act (Rep. 12). Thereafter, throughout the Report the Board treats evidence 
about the Area Committees as the same as evidence about the ACPFB, so that what 
it regards as proof of Communist Party control of an Area Committee becomes 
proof of Party control of the ACPFB. Indeed, perhaps the bulk of the evidence 


on which the Board relies for its control finding relates to the Area Committees. 
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If the Board is wrong in treating the ACPFB and the Area Comnittees as one 
organization for the purposes of the Act, clearly the Board's Order aaa Report 
cannot survive. And the Board is wrong.* 

The ACPFB is a national organization with an office in New York city (Rep. 
5, 6, 49)- In 1940 and 1941 the ACPFB had a few branches. These turned out to 
be impracticable, and by 1942 there were none left. (Tr. 5122-26.) In 1950 
the ACPFB revised its Constitution to conform to the factual situation by 
eliminating the authorization of subcommittees and providing that the ACPFB 


shall be an wmaffiliated body (Tr. 5137). 


There grew up, however, and existed at the time of the administrative pro- 


ceeding, various local groups, each of which was styled "Committee for Protec- 
tion of the Foreign Born,’ preceded by a geographical designation, such as "Los 
Angeles," "Northwest," "Michigan, etc. (Rep. 6). The ACPF3 encouraged the 
formation of such local groups (Tr. 5296-97), which we here call Area Committees. 
Sometimes it took initiative in getting an Area Committee organized (Tr. 5138, 
5143-46). Other Area Committees were organized without the participation, and 
sometimes without the knowledge, of the ACPFB (Tr. 5172-74, 5225-26, 5230, 5261- 
62, 5274-75) Generally, formation of Area Committees was stimlated by the 
initiation of deportation cases in the area which aroused local indignation 

*The Board's evidentiary findings regarding the Area Committees are as dis- 
torted and erroneous as its findings on the ACPFB proper. However, we do not 
undertake a full-scale demonstration of this fact because of limitations of time 
and space and because we consider the evidence regarding alleged Communist con- 
trol of the Area Committees to be irrelevant for the reasons hereafter stated. 
Nevertheless, our discussion has already shown some of the Board’s deficiencies 
in the treatment of evidence regarding the Area Committees. See supra, pp. 18-19 
21 (acceptance of the Hartle-Harper hearsay testimony on the Northwest Conmittees, 


and 22-23 (acceptance of the incompetent opinion testimony of Glatis and 
Baldwin on the New England and Michigan Committees). 


50. 
(Tr. 4132, 5292-6). 

With a lay disregard for legalisms, and no doubt to capitalize on the 
prestige and reputation of the nationally known ACPFB, the Area Committees 
sometimes referred to themselves as chapters, branches or affiliates of the 
ACPFB; and the ACPFB sometimes referred to the Area Committees in similar terms. 
Simultaneously, the ACPFB would state that the Area Committees were not branches 
or affiliates of the ACPFB. (Rep. 7-8, 11-12; Tr. 5164.) | 

Disregarding nomenclature, the facts are clear as to the relationship between 
the Area Committees and the ACPFB. The Area Committees work along lines, and 
have policies, similar to those of the ACPFB. The ACPFB encourages such Com= 
mittees, exchanges literature with them, and otherwise cooperates with then. 

The ACPFB, however, has and exercises no authority over the Area Committees. ‘The 
Area Committees elect their own officers, decide their own policies, methods and 
activities, raise and spend their own funds as they see fit - all without the 
intervention or direction of the ACPFB. Thus each Area Committee is completely 
its own master and independent of each other and of the ACPFB. (Rep. 8, 11; 

Tr. 4132-36, 4433, b9ey 5121-22, 5127, 5130-43, 5805-07.) | 

The evidence to this effect is voluminous, uncontradicted and undisputed, 
with one possible exception. That is the Board's finding (Rep. 9) thet the 
Attorney General's witness Miller "showed that Green acted as co-ordinator of 
all area conmmittees.tt The finding, however, is unsupportable. i 

The finding is based exclusively on testimony by Marion Miller thet one Ann 
Perpich told her that Abner Green had said, at a conference attended by Perpich 


but not by Miller, that a New York Committee for Protection of Foreign Born had 


been set up to free Green to coordinate the Area Committees (Tr. 2481-82). The 
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Board does not mention that Abner Green testified that he had never said what 
was so attributed to him and that he had never acted or undertaken to| coordinate 
the Area Committees (Tr. 5243-47). Thus the Board accepted rank hearsay, dis- 
regarded sworn non-hearsay testimony to the contrary, and expressed its finding 
in a way which concealed the incompetent nature of Miller's testimony and its 


contradiction by competent testimony. - 


The Board stresses the lay references, already mentioned, to the Area Com- 


mittees as branches or affiliates of the ACPFB (Rep. 7-12). Clearly, however, 
the question of whether the ACPFB is vicariously liable for the acts of the 
Area Committees depends not on verbalisms, but on the factual relationship. 
Despite its reliance on Miller's hearsay testimony, the Board does not, in fact, 
deny the independence of the Area Committees, although it prefers the term 
Nautonomy" (Rep. 12). The Board’s legal theory, however, makes any question of 
independence irrelevant. For the Board held that the Area Committees and the 
ACPFB are one organization for the purposes of the Act merely because they 
cooperate with each other. The Board ruled (Rep. 12): 
MWe find on the entire record that the American Committee and 
the various area or local committees are associated together for 
joint action on particular subjects. Together they constitute 4 
voluntary association and one organization within the meaning of 
the term torganization’® as set forth in section 3(2) of the statute. 
This ruling constituted an error of law. 
Section 3(2) of the Act provides (emphasis supplied): 
"The term torganization? means an organization, corporation, . 
company, partnership, association, trust, foundation, or fund; 
and includes a group of persons, whether or not incorporated, 
permanently or temporarily associated together for joint action 


on any subject or subjects." 


Contrary to the Board, this section does not provide that two or more groups 
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which are in fact independent of one another constitute a single organization 
because they work or "associate" together for a common objective. We think the 
purpose of the underlined phraseology was merely to insure that the Act would 
reach loosely knit groups as “organizations” - including groups without bylaws 


or constitutions, or which (like the ACPFB) have no members but operate through 


whatever persons choose to participate. The clause was not meant to make two 


or more organizations one. This is so for many reasons. 

(1) In the first place, section 3(2) refers to "a group of persons... 
associated together for joint action." The group is single. The word Nasso~ 
ciated" modifies the "persons" who constitute the group, not the group itself. 
The Boardts version misreads the section as referring to several groups Nasso- 
ciated't with each other, instead of to persons associated in a single group. 

(2) And the section must be interpreted with strict literalness. Otherwise 
it imposes guilt by association, contrary to constitutional principles and to 
deep-grained American traditions, and extends the Act to undefineble’ and un- 
tenable limits. Under the Board’s interpretation, if organization X cooperates, 
even temporarily, with organization Y¥ on a joint effort to achieve even a limited 
objective, then X, no matter how pure, is tarred by whatever happens to be wrong 
with Y. And X incurs liability under the Board's construction of the Act merely 
by an order against Y, since X and ¥ are, by the Board's definition, one organi- 
gation by virtue of their association. Moreover, this liability can be incurred 
by X in a proceeding against Y to which X was not a party. So here the various 
Area Committees have been condemned under the Act as part of the ACPFB, even 


though none of them was a party to the proceeding. Likewise, the ACPFB has been 
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condemned for alleged conduct of the Area Committees in which the ACPFB did not 


participate, of which it was not aware, and over which it had neither actual 
nor theoretical control. | 

(3) And how is registration to be accomplished if the Board is right? If 
X and Y are a single organization for the purpose of liability, then they are, 
by the same statutory definition, a single organization for the purpose of 
complying with the registration requirements of section 7. But the officers of 
X do not have the detailed information about ¥ which mst be put in 2 registra- 
tion statement under section 7. | 

(4) Finally, if the Boardts construction is right, there is no eee in 
having the Communist-front provisions of the Act. By the section 3(4) defini- 
tion, a Conmunist-front organization is, at a minimum, necessarily associated 
together with the Communist Party for joint action on some subject sp subjects. 
It follows from the Board's theory that all Communist-front organizations are 
one organization with the Communist Party. Since the Communist Party has been 
ordered to register as a Communist-action organization, all Communist-front 
organizations share its liability, being, by the Board*s theory, one oreatee 
tion with the Party. Separate administrative proceedings against fronts are 


therefore superfluous. 


B. The Board Erred In Its Findings as to the Direction, 
Management and Supervision of the ACPFB. 


The Board's Misapplication of Section 13(f)(1) 
Section 13(f)(1) of the Act required the Board to take into consideration 
the extent to which persons active in the management, direction or Soretinten 
of the ACPFB are active in the management, direction or supervision of, or as 


representatives of, the Communist Party. 
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In applying this subsection (Rep. 13), the Board found that "the entire 


organization (national and locals) is effectively under the management, direc- 
tion and supervision and controlled by members and representatives of the 
Communist Party" (Rep. 20). Since this finding coalesces the ACPFB and the Area 
Committees, it is, for reasons just canvassed, on that ground alone erroneous. 

Applying section 13(f)(1) to the ACPFB itself, the Board found that the 
ACPFB is "managed, directed and supervised by Abner Green and Herriet Barron; 
that both Green and Barron were members of the Communist Party at the time of 
the administrative hearing; and that Green "has served as a representative of 
the Communist Party in operating" the ACPFB. The Board also found that from 
1948 until 1952 the ACPFB's naturalization aid director was "Communist Party 
member Dorothy Strange.t* (Rep. 16.) As we later show, the findings of Party 
membership and representation are erroneous. But even if the findings were 
sound, they do not represent a proper application of subsection 13(f)(2). 

The key issue under 13(f)(1) is whether persons active in the management of 
the accused organization are at the time of the administrative hearing active as 
representatives of the Communist Party.* The section does not apply merely be- 
cause managers of the accused organization are members of the Communist Party, 
in the absence of evidence that they are also Party representatives in the or- 
ganization. Nor does the section apply merely because managers of the accused 
organization were once Party representatives. They must be such representatives 


in the present - i.e., at the time of the administrative hearing. 


*The section includes not only Party representatives, but also persons 
active in the management, direction or supervision of the Communist Party. 
Since there was no finding that anybody active in the ACPFB management had 
any managing, directing or supervising role in the Communist Party, we shall, 
for purposes of simplicity, limit the discussion to Party representatives. 
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As we have seen, the Board found that Green "has served as a representative 
of the Communist Party in operating /the ACPFB/" (Rep. 16). But it made no such 
finding in the present tense or as of the time of the hearing. This was not 
simply a language oversight. For on the same page of the Report, the Board is 
at pains to find that Green and Barron were members of the Communist Party at the 
time of the hearing, as well as previously. Moreover, the Board's finding as to 
Green's representative capacity derives from "the fact that Green became the top 
leader of /the ACPFB/ at the direction of the Commmist Party" (Rep. 16). 
This supposed direction of the Communist Party occurred in 1941 or 1942 (Rep. 
U4,-15). Obviously, even the Board realized that evidence that Green became 
Executive Secretary in 1941 by direction of the Communist Party cannot estab- 
lish that nineteen years later he was the Party's representative. ) 

As to Barron and Strange, the Board does not even claim that they were 
ever representatives of the Communist Party. | 

Hence there are no evidentiary findings which justified the Board in 
applying section 13(f)(1) adversely to the ACPFB. 


We now turn to the errors in the evidentiary findings. 


The Findings as to Green 
The findings regarding Green rest on testimony of John Lautner; an item in 


the Daily Worker, an item in Political Affairs, and testimony of Barbara Hartle. 


The Lautner Testimony. 


Lautner was a member of the Communist Party from 1929 to January 17, 1950 


#The Board asserts that its finding derives not only from this factt but 
also "from other evidence of record" (Rep. 16). The “other evidence is not 
identified, and the assertion that there is such other evidence is false. 
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(Rep. 53; Tr. 984). At the time of the hearing, he was a professional anti- 
Communist witness, deriving his income exclusively from the Department of 


Justice (Tr. 1794-95, 1801-02). 


The Board credited testimony by Lautner that he had seen Green at Communist 


Party meetings, the last of which was the 1948 Party convention. What went on 
at the meetings does not appear. It also credited Lautner's testimony that on 
later occasions (but necessarily before January 17, 1950) he saw Green in the 
Communist Party*s building. What happened at those occasions does not appear. 
(Rep. 13.) | 

The Board also credited testimony by Lautner that in 1942, he and one 
Landy, acting as Party representatives, adjudicated a dispute between Green and 
Irving Novick, both of whom were then employed by the ACPFB. According to 
Lautner, he and Landy decided in favor of Green, removed Novick as "leader" 
or "head? of the ACPFB, and put Green in his place. What the dispute was about 
does not appear. (Rep. 1.) : 

Although one could hardly tell it from the Board's Report, Green flatly con- 
tradicted Lautner'’s testimony on the adjudication, denying that the alleged 
episode had taken place (Tr. 4845-50, 6477, 6866-67), and testifying that 
Lautner’s testimony on the subject was "completely falsett (Tr. 1815-46). Fur- 
thermore, the objective facts corroborated Green and were inconsistent with 
Lautner. For unimpeachable evidence establishes that Green became Executive 
Secretary (the top staff position) of the ACPFB in December 1941; he =~ elected 
to that post by the ACPFB*s then Board of Directors; and he replaced in that 
position not Novick, but Curt Swinburne, who had resigned after holding the job 
for about a year (R. Ex. 127, 1263 Tr. 4819, 4823-24; Rep. 15). And the cross— 
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examination of Lautner amply revealed his sordid career (see, e.g, Tr. 1824- 


31). The Board's crediting of Lautner over Green is simply another example 


of its bias. 

The Court, however, need not resolve the issue of credibility because 
as a matter of law the Board was not permitted to rely on Lautner'ts testimony. 
Qn cross-examination, counsel for the ACPFB asked Lautner, "Where do you live?t 
Lautner refused to answer; the hearing examiner refused to order him to answers 
and the question went unanswered. (Tr. 1083-87.) This was a clear denial of 
the right of cross-examination and constitutes reversible error. Alford Ve 
United States, 282 U.S. 687, squarely so holds as to the exclusion of the 
identical question. Indeed, this case is more aggravated. For though Lautner 
supported his refusal to answer by claiming that he feared for his physical 
safety if he disclosed his residence, the examiner excluded questioning de~ 
signed to expose the claim as insincere and preposterous (Tr. 1083-81, 1087-93). 

Even if Lautnerts testimony stands and is credited it does not support the 
Board*s conclusions. Attendance at some Commnist Party meetings does not 
establish Party membership. Bridges v. United States, 199 F. 2d sll, 836, 
rev'd on other grounds, 346 U.S. 209. If the Party picked Green Over Novick, 
it does not follow that Green was thereafter its representative in the ACPFB. 
Moreover, the claimed attendance at meetings did not go beyond 19483 the even 
more ambiguous visits to the Party's building did not go beyond January 1950; 
and the claimed adjudication was in 1941 or 1942. All these events thus sub~ 
stantially preceded the enactment of the Act and were far too enote to 
establish membership in the Communist Party during the decisive pontoak And, 


as we shall next see, the other evidence on which the Board found Green to be a 
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member and past representative of the Commmist Party is even flimsier. The 
Board's finding that Green was a member of the Commmnist Party at the time of 


the hearing is baseless. And even the Board, as we have seen, could not find 


that he was a Party representative in the ACPFB at the time of the hearing. 


Items in the Worker and Political Affairs. 

The Board also relied on an item in the Daily Worker of Septenber 7, 1938, 
referring to an Abner Green as a member of the Communist Party (Rep. 13). 

This was both hearsay and remote evidence. | 

And it was utterly preposterous for the Board to regard as prince that 
Green was a member of the Communist Party a reference in Political Affairs for 
February 1951 to the "devoted and indefatigable Abner Green” (Rep. 14). 

The Hartle Testimony. 3 

The Board's finding that Green was a member of the Communist Party also 
rests on testimony of Hartle that Henry Huff told a Commnist Pare coumitcee 
meeting between 1948 and 1950 that he had met with Green when the latter had 
visited Seattle (Rep. 15). This is obvious hearsay, as well as being remote 
and irrelevant. 

The Board finally finds, on the basis of Hartle's testimony, that in 1953 
Green "was present at a luncheon meeting of the defendants in a Smith Act 
trial't and there talked with Huff, one of the defendants in the tral ttabout 
the work of the American Committee and of the progress .. . of the! Northwest 
Committee for Protection of Foreign Born" (Rep. 15). We fail to = how this 
establishes that Green was a member or representative of the Communist Party. 
Moreover, the Board?’s account is loaded. Hartle did not call the Inncheon 


encounter a "meeting,™ but merely said that Green ate lunch with the Smith Act 
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defendants (Tr. 1597, 1599). And the Board suppresses Green's aochdnete that 
he happened to be at the lunch only because he had no other opportunity to 
discuss a deportation case with the defendants' trial attorney, that he dis- 
cussed his business with the attorney apart from others while walking to a 
restaurant during the trial*s luncheon recess, and that the only discussion at 
the lunch was about the trial, with which the other persons there mers 
completely preoccupied (Tr. 6257-63). : 

The Board finds (Rep. 15) that Hartle's testimony tended "to conroporate 
Lautnerts testimony that Green became leader of /the ACPFB/ by decision of the 
Commmist Party and served therein as a representative of the Party.t But there 


is nothing in Hartle's testimony which even remotely supports Lautner's story. 


Harriet Barron and Dorothy Strange 


The Board's finding that Mrs. Barron was a member of the Communist Party at 


the time of the hearing rests on Lautner's testimony that he attended Party meet- 


office in Party headquarters (Rep. 16). The testimony obviously does not support 
the finding. Moreover, for reasons already stated, Lautner's Coneemcny may not 
be accepted because of the erroneous curtailment of his cross-examination. 

The Board implies that Miss Strange was a Commmist Party menber from 1948 
to 1952, when she was naturalization aid director of the ACPFB (Rep. 1b, 26). 

Markward testified that Strange was a member of the Communist Party in 
Washington, D. C. prior to 1948, at which time she left Washington and went to 
New York to work for the ACPFB (Tr. 3161-64, 3196). There is, however, no evi- 
dence that Strange was a member of the Commmist Party when she worked for the 


ACPFB. Moreover, the Board suppresses Greents uncontradicted testimony that 
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in 1948 Strange approached him and Miss Barron at an ACPFB conference in Wash- 
ington; that he and Barron had never seen her before; that she asked for a job 
with the ACPFB, saying that she could not get work in Washington because she 
was a Negro; that when a vacancy arose soon after, the ACPFB hired her, at 
first on a three-month trial basis and as a receptionist; and that rei and Mrs. 
Barron had never asked her if she was a Commnist (Tr. 6081-86). : 


C. The Board Erred In Its Findings of Support of the ACPFB 
by the Communist Party. 


The last basis for the Board's conclusion on the control component is its 


finding, purportedly under section 13(f)(2) of the Act (see Rep. 45)» that the 
Communist Party has given the ACPFB substantial aid and support (Rep. 49). 

The evidentiary findings on which this conclusory finding is based indis- 
criminately commingle instances of claimed pre-Act and post-Act support and of 
claimed support to Area Committees, as well as to the ACPFB (Rep. 45-46) 2% 

For these reasons alone the conclusory finding cannot stand. | 

In addition, the evidence on the subject does not support a finding adverse 
to the ACPFB under subsection 13(£)(2), nor is the support of a kind and amount 
to justify therefrom any inference of Commnist Party control of the ACPFB. 

As the uncontradicted evidence establishes, and as the Board itself recog= 
nizes (Rep. 46), the ACPFB has always sought financial support from the public 
generally, accepting donations from whoever will give it (supra, p. 7). In 

+The "pattern" of support referred to in the first full nonce at J.A. 
46 is based on testimony about the Area Committees, except as to the $2,000 
donation and favorable press references hereafter referred to. However, the 


paragraph simply refers to aid to the "respondent," meaning the ACPFB and the 
Area Committees erroneously considered by the Board to be a single organization. 
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April 1951, the Commmnist Party gave the ACPFB an unsolicited check of %2,000 


to help finance the legal expense of the ACPFB's defense of certain Party 
leaders facing deportation charges (Rep. 46; A.G. Ex. 156-C). There is no 
evidence of any other monetary donation by the Commmist Party to the ACPFB.* 
The donation was obviously insignificant compared to the total receipts and 
requirements of the ACPFB. And donations to the ACPFB by other organizations, 
including sums given by trade-unions for use in the defense of ion members 
involved in deportation proceedings,was a commonplace (A.G. Ex. Ql pp. 4-53 
Tr. 6237). | 

The other support of the ACPFB (not including the Area Committees) found by 
the Board consists of items in the Party press reporting ACPFB affairs and ac- 
tivities and making favorable references to the ACPFB. (Rep. 17-48) There is 
no evidence that the ACPFB ever solicited compliments from the Commmnist Party. 
Furthermore, as the Board admits (Rep. 47), the ACPFB has received Sores 
compliments and extensive support from non-Communist sources, including the 
Department of Justice (supra, p. g ) and a New York Times editorial stating, 
"The American Committee for Protection of Foreign Born deserves nonpartisan 
support"? (R. Ex. 734). : 

Since the ACPFB steadfastly opposed deportations for Communist Party 
membership or other political grounds, the Party*s commendations were natural 
and convey no sinister significance. 7 

We submit that favorable press references do not constitute support of an 
organization within any legitimate reading of 13(f)(2). In any event, the favor- 


able reference to the ACPFB by the Comminist press did not equal, mich less 


#The Board also refers to Party donations of $35.00 and $50.00 to the Los 
Angeles Committee for Protection of Foreign Born (Rep. 46, ftn.). 
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overshadow, favorable references to the ACPFB by the non-Communist press (R. Ex. 
134, 136, 173, 228), nor are they, by any rational standards, indicative of 


Communist Party control of the ACPFB. 


D. The Record Negates Commmist Party Control of the ACPFB. 

In the Commnist Party case, the Court defined subjection to control for 
the purposes of the Act as being ‘ta disposition unerringly to follow the 
dictates ft the controller/, not by the exercise of independent judgment on 
the extrinsic appeal that those dictates carry, but for the reason that they 
emanate from that /controller/. 367 U.S. at 39-40, emphasis ecppited: The 
Board is unable to cite any instance in which the ACPFB received any dictates 
from the Communist Party or in which the ACPFB adopted programs or policies 
for reasons other than those arising from its own independent aon Thus 


meaningful evidence of control is lacking. 


Moreover, the undisputed evidence as to the structure and operations of 


the ACPFB negatives the existence of outside control. The governing body of 
the ACPFB, which elects its officers and defines its policies, is the Annual 
Conference. And anybody, without exception, may participate in the Conference 
and have full voting rights therein merely by attending and paying a regis— 
tration fee of $2.00. (See supra, pn 3 -) 

Of course Abner Green conducted the day-to-day operations of the ACPFB. But 
there is not the slightest evidence that in doing so he ever departed from 
policies established by the open, uncontrolled Conferences. Nor were the imple- 
mentations of Conference policy concealed from the Conference or the public. On. 


the contrary, the Board's evidence of ACPFB activities and policies comes for the 
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most part from ACPFB publications, including those authored by Green. 

Similarly, the uncontradicted evidence establishes that anybody who 
chooses to do so can participate in the day-to-day work of the ACPFB, and that 
no political conditions on such participation are imposed (supra, p- 4 )- 
Finally, the uncontradicted evidence establishes that Communist doctrine was 
never discussed or promoted at ACPFB meetings and affairs (Tr. 4614, 4712-16, 
4940-44, 5801). 


III. The Act Is Unconstitutional on Its Face 
and_as Applied. 


A. The First Amendment. 


In Commnist Party v. S. A. U. B., 367 U.S. 1, the Court upheld the 


validity of a registration order under the Act against the Coumunist Party as a 
Commmist-action organization. The decision established, however, that the 
Act*s registration requirements intrude into the First 4mendment aren and must 
conform to First Amendment principles. A governmental requirement of registra- 
tion "may in some circumstances affront the constitutional guarantee of free 
expression" (at 89); registration may not be attached as a condition to the 
exercise of free speech and association (at 90); compulsory disclosure of an 
orgenizationts private affairs mist be justified by public interests of a 
sufficient magnitude to outweigh the freedom of individual action (at 90-93). 
The Court held that the order against the Communist Party was valid as a 
reasonable accommodation of "the exigencies of self-preservation and the values 
of liberty (at 96) by protecting the national security against what Congress 
could reasonably consider a dangerous, foreign controlled conspiracy, seeking by 


illicit means to overthrow the government and substitute a puppet totalitarian 
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dictatorship. The Court stated, however, that its holding did not apply to 
organizations which were not so controlled and did not engage in such endangering 
conduct (at 104). It warned, "Individual liberties fundamental to heeioen 
institutions are not to be destroyed under pretext of preserving those institu- 
tions, even from the gravest external dangerstt (at 96). It said that Congress 
could not "impose similar requirements upon any groups which SE EES 
political objectives or which expresses an unpopular political ideology (at 
104); and that its holding did not validate any attempt "to impose stifling 
obligations upon the proponents of a particular political creed as such, or 
even to check the importation of particular political ideas from abroad for 
propagation here't (at 105). . 

Thus the Court utilized its First Amendment "balancing" test, epplying the 
principle that statutes controlling speech and association are velid only if the 
gravity of the evil sought to be prevented, discounted by its improbability, 
justifies the particular invasion of First Amendment rights. Reman United 
States, 341 U.S. 494, 510. 


In this case, the only activities of the ACPFB which induce the registration 


order are its defense of aliens, including Communists, in deportation or denat- 
uralization cases and its appeals to public opinion for changes in our inmigra~ 
tion laws. Even the Board did not find, nor could any one rationality, find, that 
the ACPFB's activities endenger the security of the nation, promote insurrection, 
spread Communist doctrine, recruit members for the Communist Party, or are incon- 
sistent with the maintenance of a free, democratic society. On the contrary, as 


we have seen, the ACPFB promotes principles of humanity and the cause of justice. 
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Thus there is no "evil" which the Board's Order will prevent and which the 


government may suppress to justify the invasion of free speech and association. 
As Abner Green testified (Tr. 6278), if the registration order pecomes 
final, the result will be to "remove from the scene an organization dedicated 
essentially to the principle of seeking to correct what injustices may arise 
in this country as a result of the implementation of law and administrative 
procedures in dealing with non-citizens and naturalized citizens." Aliens who 
need defense will be deprived of it. The Board and the Department of Justice 
will not defend the aliens whom the ACPFB has defended. And in view of the fate 
meted out to the ACPFB, no other private organization can be expected to do so. 
A voice seeking amelioration of our immigration laws will be sidenced: There 
will be no curtailment of acts prejudicial to the security of the nian because 
there were none to begin with. No evil and no danger is presented by defense of 
the legal rights of aliens and by peaceable agitation for legislative change. 
The Board found that the ACPFB is substantially controlled by the Commmist 
Party for the purpose of fighting against the deportation of Party members. 
Even if there were grounds for this canard, it would not matter. Perhaps 
recent decisions indicate that Commmists do not have the same constitutional 
rights as others. But we have not reached the point of denying to Communists 
the right to defend themselves in legal proceedings or to seek to sway public 
opinion against anti-Communist legislation. Nor do such activities subvert 


the Constitution or endanger the national security. 


B. Due Process. 
Under section 3(4) of the Act, a Communist-front organization must be 


controlled by a Communist-action organization and must be operated for the 
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purpose of giving aid and support to a Communist-action organization, a Commmnist 
foreign government, or the world Communist movement. The Board held that the 
ACPFB was, as of June 27, 1960, the date of its order, controlled by the Com= 
munist Party. It was, therefore, an essential predicate to holding the ACPFB 
liable under the Act that the Communist Party be a Commnist-action organization. 
No evidence was introduced at the hearing that the Communist Party is a 

Communist-action organization. Instead, the Board held that the ACPFB was 

bound by the Board's determination, made in a prior proceeding against the 
Commnist Party, that the latter organization was a Communist-action organiza- 


tion (Rep. 1, ftn. 2). 


If the Act does not permit this means of dispensing with proof of an 


element indispensable to liability, then obviously the Order against the ACPFB 
must be set aside because of a fatal deficiency of proof and because of the 
Board's legal error of construction. If the Board*s course was suthorized by 
the Act, then the Act is unconstitutional as a violation of due process. 

The Board's determination against the Communist Party was made in a pro- 
ceeding to which the ACPFB was not a party. The holding that the determination 
bound the ACPFB therefore denied the ACPFB the opportunity to confront witnesses 
and otherwise to defend itself against an allegation essential to liability. 
This procedure was invalid under Kirby v. United States, 174 U.S. 47, holding 
that a defendant charged with receiving stolen goods cennot constitutionally 
be bound, on the issue of whether the goods were stolen, by the conviction of 
the thieves. 

The Board’s theory was that the ACPFB is bound by the determination in the 


Communist Party case because of the Board's finding as to the relationship 
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between the Party and the ACPFB —- i.e., the finding that the Party substan- 


tially controls the ACPFB. But such a relationship is no closer than that 
between a receiver of stolen goods and the persons who did the stealing. 
Moreover, the situation here is more aggravated. The Board*’s determination 
in the Commnist Party case was of the nature of the Party on April 20, 1953, 
the date of the Board's order against the Party (J. A. 1, ftn. 1). The 
Communist Party itself did not, and had no opportunity to, litigate whether it 
was a Communist-action organization on June 27, 1960, the date of the Order 
against the ACPFB. Nor has there ever been any determination that the Communist 


Party was a Conmmunist-action organization on June 27, 1960. 
CONCLUSION 


The Order of the Board should be set aside. 


Respectfully sutmitted, | 


Joseph Forer 
711 Ujth St. N. W., 
Washington, D. C. 
Attorney for Petitioner 


APPENDIX 
STATUTE INVOLVED 

Pertinent provisions of the Subversive Activities Control Act of 1950 
(which is Title I of the Internal Security Act of 1950), as amended, ' 64 Stat. 
987, 50 U.S.C. 781, et seq., are as follows. (The Act’s section numbers are 
followed by the appropriate section numbers of 50 U.S.C. in brackets.) 

Sec. 2/7817. As a result of evidence adduced before various committees 
of the Senate and House of Representatives, the Congress hereby finds that - 

(1) There exists a world Communist movement which, in its origins: its 
development, and its present practice, is a world-wide revolutionary: movement 
whose purpose it is, by treachery, deceit, infiltration into other groups 
(governmental and otherwise), espionage, sabotage, terrorism, and 5 other 
means deemed necessary, to establish 2 Commumist totalitarian dictatorship 
in the countries throughout the world through the medium of a world-wide 


Communist organization. 


(2) The establishment of a totalitarian dictatorship in any country 


results in the suppression of all opposition to the party in power, the sub- 
ordination of the rights of individuals to the state, the denial of fundamental 
rights and liberties which are characteristic of a representative form of 
government, such as freedom of speech, of the press, of assembly, and of 
religious worship, and results in the maintenance of control over the people 
through fear, terrorism, and brutality. | 

(3) The system of government know as a totalitarian dictatorship is 
characterized by the existence of a single political party, organized on a 


dictatorial basis, and by substantial identity between such party and its 


1A 


policies and the government and governmental policies of the country in 
which it exists. 

(4) The direction and control of the world Communist movement is vested 
in and exercised by the Communist dictatorship of a foreign country. : 

(5) The Commnist dictatorship of such foreign country, in exercising 
such direction and control and in furthering the purposes of the world 
Communist movement, establishes or causes the establishment of, and utilizes, 
in various countries, action organizations which are not free and independent 
organizations, but are sections of the world-wide Communist organization and 
are controlled, directed, and subject to the discipline of the Communist 


dictatorship of such foreign country. 


(6) The Commmnist action organizations so established and utilized in 


various countries, acting under such control, direction, and discipline, en- 
deavor to carry out the objectives of the world Communist movement by bringing 
about the overthrow of existing governments by any available means, including 
force if necessary, and setting up Communist totalitarian dictatorships which 
will be subservient to the most powerful existing Communist totalitarian dic- 
tatorship. Although such organizations usually designate themselves “ 
political parties, they are in fact constituent elements of the world-wide 
Commumist movement and promote the objectives of such movement by conspiratorial 
and coercive tactics, instead of through the democratic processes of a free 
elective system or through the freedom-preserving means employed by a political 


party which operates as an agency by which people govern themselves. 


(7) In carrying on the activities referred to in paragraph (6) of this 
section, such Communist organizations in various countries are organized on a 
secret, conspiratorial basis and operate to a substantial extent ren 
organizations, commonly known as "Commmist fronts," which in most instances 
are created and maintained, or used, in such manner as to conceal the facts 
as to their true character and purposes and their membership. One result of 
this method of operation is that such affiliated organizations are able to 
obtain financial and other support from persons who would not extend such 
support if they knew the true purposes of, and the actual nature of the 
control and influence exerted upon, such "Communist fronts." . 

(8) Due to the nature and scope of the world Communist merch with 
the existence of affiliated constituent elements working toward common objec= 
tives in various countries of the world, travel of Communist members, re- 
presentatives, and agents from country to country facilitates communication 
and is a prerequisite for the carrying on of activities to further the 


purposes of the Communist movement. 


(9) In the United States those individuals who Imowingly and wilfully 


participate in the world Communist movement, wnen they so participate, in 
effect repudiate their allegiance to the United States, and in effect transfer 
their allegiance to the foreign country in which is vested the direction and 
control of the world Commnist movement. | 

(10) In pursuance of communism's stated objectives, the most porentadl 
existing Communist dictatorship has, by the methods referred to above, already 


caused the establishment in numerous foreign countries of Communist totalitarian 


dictatorships, and threatens to establish similar dictatorships in still 
other countries. : 

(11) The agents of coumunism have devised clever and ruthless espionage 
and sabotage tactics which are carried out in many instances in form or manner 
successfully evasive of existing law. 

(12) The Communist network in the United States is inspired and controlled 
in large part by foreign agents who are sent into the United States ostensibly 
as attaches of foreign legations, affiliates of international organizetions, 
members of trading commissions, and in similer capacities, but who use their 
diplomatic or semidiplomatic status as a shield behind which to engage in 


activities prejudicial to the public security. 


(13) There are, under our present immigration laws, numerous aliens who 


have been found to be deportable, many of whom are in the subversive, criminal, 
or immoral classes who are free to roam the country at will without supervision 
or control. 

(14) One device for infiltration by Communists is by sanenaiing naturali- 
gation for disloyal aliens who use their citizenship as a badge for admission 
into the fabric of our society. | 

(15) The Communist movement in the United States is an organization 
numbering thousands of adherents, rigidly and ruthlessly disciplined. Awaiting 
and seeking to advance a moment when the United States may be so fer extended 
by foreign engagements, so far divided in counsel, or so far in industrial or 


financial straits, that overthrow of the Government of the United States by 


force and violence may seem possible of achievement, it seeks converts far and 
wide by an extensive system of schooling and indoctrination. Such preparations 
by Communist organizations in other countries have aided in supplanting existing 
governments. The Communist organization in the United States, pursuing its 
stated objectives, the recent successes of Communist methods in other countries, 
and the nature and control of the world Commmist movement itself, onesen a 
clear and present danger to the security of the United States and to the 
existence of free American institutions, and make it necessary that Congress, 
in order to provide for the common defense, to preserve the sovereignty of the 
United States as an independent nation, and to guarantee to each State a 
republican form of government, enact appropriate legislation Snernias the 
existence of such world-wide conspiracy and designed to prevent it from 
accomplishing its purpose in the United States. , 

Sec. 3 [782 /. For the purposes of this title - 

* % * 

(2) The term "organization! means an organization, corporation, company, 
partnership, association, trust, foundation, or fund; and includes a group of 
persons, whether or not incorporated, permanently or temporarily associated 
together for joint action on any subject or subjects. : 

(3) The term "Commnist-action organization" means - 

(a) any organization in the United States (other than a diplomatic 


representative or mission of a foreign government accredited as such by the 


Department of State) which (i) is substantially directed, dominated, or 


controlled by the foreign government or foreign organization Roneotaiie the 
world Communist movement referred to in section 2 of this title, and (ii) 
operates primarily to advance the objectives of such world Communist movement 
as referred to in section 2 of this title; and | 

(b) any section, branch, fraction, or cell of any organization defined 
in subparagraph (a) of this paragraph which has not complied with the 
registration requirements of this title. 

(4) The term "Commmist-front organization" means any peesnizerton in 
the United States (other than a Communist-—action organization as defined in 
paragraph (3) of this section) which (A) is substantially directed, dominated, 
or controlled by a Commmist-action organization, and (B) is primarily 
operated for the purpose of giving aid and support to a Communist-action 
organization, a Communist foreign government, or the world Communist: movement 
referred to in section 2 of this title. : 

* # % 

(14) The term ‘world commnism' means a revolutionary movement, the 
purpose of which is to establish eventually a Communist totalitarian dictator- 
ship in any or all the countries of the world through the medium of an 
internationally coordinated Communist movement. | 

(15) The terms "totalitarian dictatorship" and totalitarianismtt mean 
and refer to systems of government not representative in fact, characterised 
by (A) the existence of a single political party, organized on a dictatorial 


basis with so close an identity between such party and its policies and the 


governmental policies of the country in which it exists, that the party and 
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the government constitute an indistinguishable unit, and (B) the forcible 


suppression of opposition to such party. 


Sec. 7 ['786_/. 


(b) Each Communist-front organization (including any organization 
required, by a final order of the Board, to register as a Communist front 
organization) shall, within the time specified in subsection (c) of this 
section, register with the Attorney General, on a form prescribed by him 
by regulations, as a Communist-front organization. 


* * % 


(d) The registration made under subsection (a) or (b) shall be. accompanied 


by a@ registration statement, to be prepared and filed in such manner and form 
as the Attorney General shall by regulations prescribe, containing the 
following information: : 

(1) The name of the organization and the address of its principal office. 

(2) The name and the last-known address of each individual who is at the 
time of filing of such registration statement, and of each individual who was 
at any time during the period of twelve full calendar months next preceding 
the filing of such statement, an officer of the organization, with the designa- 
tion or title of the office so held, and with a brief statement of the duties 
and functions of such individual as such officer. 

(3) An accounting, in such form and detail as the Attorney General shall 


by regulations prescribe, of all moneys received and expended (including the 


sources from which received and the purposes for which expended) by the 
organization during the period of twelve full calendar months next preceding 
the filing of such statement. 

* * * 

(5) In the case of any officer or member whose name is required to be 
shown in such statement, and who uses or has used or who is or has been 
known by more than one name, each name which such officer or member uses or 
has used or by which he is known or has been known. ! 

(6) A listing, in such form and detail as the Attorney General shall by 
regulation prescribe, of all printing presses and machines including but not 
limited to rotary presses, flatbed cylinder presses, platen presses,| lithographs, 
offsets, photo-offsets, mimeograph machines, multigraph machines, multilith 
machines, duplicating machines, ditto machines, linotype machines, intertype 
machines, monotype machines, and all other types of printing presses, typesetting 


machines or any mechanical devices used or intended to be used, or capable of 


being used to produce or publish printed matter or material, which are in the 


possession, custody, ownership, or control of the Communist—action or Communist— 
front organization or its officers, members, affiliates, associates, group, or 
groups in which the Communist-action or Communist-front organization, its 
officers or members have an interest. 3 
* % % 
Sec. 9 ['788_/. (a). The Attorney General shall keep and maintain separate- 
ly in the Department of Justice- 


(2) a “Register of Communist-Front Orgenizations't, which shall include 
(A) the names and addresses of all Communist-front organizations registered 
under section 7, and (B) the registration statements and annual reports filed 
by such organizations thereunder. 

(b) Such registers shall be kept and maintained in such manner as to be 
open for public inspection... . 

* % * 

Sec. 13 [792_/.(a). Whenever the Attorney General shall have reason to 
believe that any organization which has not registered under panaecnion (a) or 
subsection (b) of section 7 of this title is in fact an organization of a kind 
required to be registered under such subsection, or that any individual who has 
not registered under section 8 of this title is in fact required to register 
under such section, he shall file with the Board and serve upon such orgenisation 
or individual a petition for an order requiring such organization or individual 
to register pursuant to such subsection or section, as the case may bes Each 


such petition shall be verified under oath, and shall contain a statement of 


the facts upon which the Attorney General relies in support of his prayer for 


the issuance of such order. 
% % % 
(£) In determining whether any organization is a "Commnist-front 
organization't, the Board shall take into consideration- 
(1) the extent to which persons who are active in its Managemen direction, 
or supervision, whether or not holding office therein, are active in the manage- 
ment, direction, or supervision of, or as representatives of, any Coma 


action organization, Communist foreign government, or the world Communist 


movement referred to in section 2; and 

(2) the extent to which its support, financial or otherwise, is derived 
from any Communist-action organization, Communist foreiga government, or the 
world Commnist movement referred to in section 2; and 

(3) the extent to which its funds, resources, or personnel are used to 
further or promote the objectives of any Communist-action organization, Com- 
munist foreign government, or the world Communist movement referred to in 
section 2; and 

(4) the extent to which the positions taken or advanced by it from time 
to time on matters of policy do not deviate from those of any Communist-action 
organization, Communist foreign goverament, or the world Communist novomars 
referred to in section 2. 

(g) If, after hearing upon a petition filed under subsection (a) of 
this section, the Board determines-— 

(1) that an organization is a Communist-action organization or a 
Communist-front organizaticn, as the case mav be, it shail make a report in 
writing in which it shall state its findings as to the facts anda shall issue 
and cause to be served on such organization an order requiring such : 
organization to register as such under section 7 of this title;.... : 


* % * 


Sec. 14 /793_/.(a). The party aggrieved by any order entered by the 


Board under subsections (g), (h), (i), or (j) of section 13, or subsection (f) of 


section 13A, may obtain a review of such order by filing in the United States 
Court of Appeals for the District of Columbia, within sixty days from the date 


of service upon it of such order, a written petition praying that the order of 
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the Board be set aside. A copy of such petition shall be forthwith transmitted 
by the clerk of the court to the Board, and thereupon the Board shal file in 
the court the record in the proceeding, as provided in section 2112 of Title 28. 
Upon the filing of such petition the court shall have jurisdiction of the pro- 
ceeding and shall have power to affirm or set aside the order of the Board; but 
the court may in its discretion and upon its own motion transfer any action so 
commenced to the United States Court of Appeals for the circuit vherein the 
petitioner resides. The findings of the Board as to the facts, if supported by 
the preponderance of the evidence, shall be conclusive. If either party shall 
apply to the court for leave to adduce additional evidence, and shall show to 
the satisfaction of the court that such additional evidence is material, the 
court may order such additional evidence to be taken before the Board and to be 
adduced upon the proceeding in such manner and upon such terms and conditions 
as to the court may seem proper. The Board may modify its findings 5 to the 
facts, by reason of the additional evidence so taken, and it shall file such 
modified or new findings, which, if supsorted by the preponderance of the 
evidence shall be conclusive, and its recommendations, if any, with respect to 
action in the matter under consideration. ... | 
* * # 

Sec. 16 [795_/. Nothing in this title shall be held to make the pro- 

visions of the Administrative Procedure Act inapplicable to the exercise of 


functions, or the conduct of proceedings, by the Board under this title. 
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Questions Presented 


1. Whether an order of the Subversive Activities Control Board requiring 
petitioner to register as a Communist-front organization under the Subversive 
Activities Control Act of 1950 is supported by a preponderance of the evidence. 

2. Whether the order and findings of the Board are based on smcompetent 
evidence, irrelevant evidence, distortions of the evidence, and a failure to 


consider evidence favorable to petitioner. 


3. Whether the Board's conclusory findings and order are supported by 


its evidentiary findings. 

4. Whether petitioner could lawfully be ordered to register on the grounds 
that it defends in deportation cases, among others, aliens charged with past or 
present membership in the Communist Party and opposes deportation lee tewetions 
including legislation under which past or present Communist Party aioe are 
made deportable. 

5. Whether the Board misconstrued the Act in holding that independent 
organizations constitute one organization for the purpose of the Act! if they 
cooperate for common objectives. . 

6. Whether the Board otherwise misconstrued and misapplied the Act. 

7. Whether the Board erred by curtailing cross-examination of a witness 
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8. Whether the Act is unconstitutional on its face and as applied. 
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UNITED STATES COURT OF APPEAIS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,960 
AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 
Petitioner, 
Ve 
SUBVERSIVE ACTIVITIES CONTROL BOARD, 


Respondent 
On Review of Order of the Subversive Activities Control Board 


BRIEF FOR PETITIONER 
JURISDICTION 


This case presents for review an order of the Subversive Activities Control 
Board (J. A. 15 ) requiring the petitioner, the American Committee for Protec- 
tion of Foreign Born,* to register as a Communist-front organization under 
section 7(b) of the Subversive Activities Control Act of 1950, 64 Stat. 993, 


50 U. S. C. 786(b).** 


The Board's jurisdiction arose under section 13 of the Act, 64 Stat. 


998, 50 U. S. C. 792. 


*Hereafter referred to as the ACPFB. Exhibits introduced at the adminis~ 
trative hearing by the Attorney General appear in the record as Petitioner's 
Exhibits, but will here be designated "A. G. Ex." Exhibits introduced by the 
ACPFB appear in the record as Respondent's Exhibits; they will here be 
designated "R, Ex." 


**The Subversive Activities Control Act is hereafter called the Act. It 
is Title I of the Internal Security Act of 1950. 64 Stat. 987. 


2. 
The jurisdiction of the Court arises under section 14 of the Act, 64 Stat. 
1002, 50 U. S. C. 793. It was invoked, pursuant to that section, by the filing 


of a petition to review and set aside the order of the Board (J. A... 16 ). 


STATEMENT OF THE CASE 

In our argument, we examine in detail the Board's evidentiary findings. 
We will here limit ourselves to facts which are undisputed* and which furnish 
@ background important to an understanding of this case. 

The ACPFB was organized in November 1933, an independent organization, but 
the child of "parent organizations," consisting of the American cavi2 Liberties 
Union, certain locals of the Amalgamated Clothing Workers Union and of the 
International Garment Workers Union, the Joint Board of the Shoe Workerst Union, 


Nand similar other organizationstt (A. G. Ex. 242). 


The purpose and function of the ACPFB are stated in its Constitution (R. 


Ex. 88; Rep. 26)%* as follows: 


"The purpose of the American Committee shall be to perpetuate for the 
foreign-born the fundamental American concepts of equality, regardless 
of race, color, nationality, creed, or place of birth, and to preserve 
the fundamental ideals of liberty and hospitality which serve as the 
guarantees of democracy to all Americans. 


"The work of the American Committee shall be to promote better 
relations and understanding between native and foreign born by means 
of education; to encourage and facilitate the naturalization of 
non-citizens; to prevent discrimination against non-citizens or 
foreign-born citizens because of their nationality, political, economic 
or religious belief, or lack of citizenship; to prevent the destruction 
of American families by the threat of deportation; to maintain the 
traditional right of asylum for political and religious refugees in the 


*Because of the huge amount of testimony and documents establishing these 
facts, our annotations to the record on these matters will generally be illus- 
trative rather than comprehensive. 

+The Board's findings are contained in a Report of June 27, 1960 (Tr. 8097- 
8153) and a Report on Reconsideration of March 8, 1962 (Tr. 8465-78). The two 
Reports are centained in the Supplemental Joint sppendix. References to the 
eriginal Report will be designated "Rep." 
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United States and to actively work for the solution of the problems 
confronting the foreign born in the United States." 


The ACPFB Constitution also provides that the ACPFB "tshall be a unaffi- 
liated, non-membership, independent, non-partisan body. Ultimate authority" 
is lodged in the Annual Conference. The Annual Conference reviews the work of 
the ACPFB for the preceding year and adopts resolutions setting forth its 
policies and programs. It elects an Executive Secretary, who is responsible 
for the work and activities of the ACPFB between Conferences, and officers 
consisting of Honorary Co-Chairmen, Co-Chairmen, and a Treasurer. (Re Ex. 88; 
Rep. 40-41; Tr. 4138-39, 4873-74.) : 

Notice of the Annual Conference is given by sending thousands of calls to 
organizations and individuals who may be interested in attending (tr. 4875-77). 
Anybody, without restriction and condition, may come to the Conference. Upon 
registering either as an individual or as a representative of an organization, 
and paying a registration fee of $2.00, he may participate fully in the Con- 
ference's deliberations and actions, including voting on its resonutions: 
policies, and officials (Tr. 4140-41, 4600-01, 4879-81; Rep. 40). Conference 
sessions are open to the public and the press (Tr. 4036, 4874-75; Rep. 40). 
They are generally attended by many, sometimes several hundred, delegates and 
observers from organizations (nationality, trade union, church, civil liberties 
and women’s groups, etc.), as well as by numerous persons attending in an 
individual capacity (Rep. 40; R. Ex. 132; Tr. 3999-4000, 4019, 4036, 4045, 
4050-51, 4981-82, 4986-87). 


Because the ACPFB has no members,* it considers itself to be composed of 


*The ACPFB Constitution originally provided for memberships (A.G. Ex. 160). 
But this was never realized in practice, and the current Constitution, revised in 
1950, conformed theory to fact by describing the organization as "non-membership" 
(Tr. 5094-96, 5107-08, 5112-17; R. Ex. 88). 


he 

the individuals who participate in its meetings and activities (Tr. 5098-99). 
Anybody may participate in the work of the ACPFB without any questions asked and 
subject only to the condition that he seek to advance the purposes of the ACPFB 
and restrict his participation to protecting the rights of the foreign born 
(Tr. 4141, 5099, 5103, 5120). 

Abner Green became a member of the staff of the ACPFB in 1936 (tr. 4813). 
In December 1941, the ACPFB's then Board of Directors elected him Executive 
Secretary. He was annually reelected to that position and held it at the time 
of the Board's order. (R. Ex. 127; Tr. 4819, 4835-41.) As the ACPFB Constitu- 
tion indicates, the Executive Secretary is the top staff official and is in 
charge of the organization's activities between Conventions (Tr. 18335 R. Ex. 
88). During his tenure as Executive Secretary Green was unquestionably the 
leading figure in the operation of the ACPFB and its affairs (Rep. 13).% 

The ACPFB operates on a national scale from its office in New York City 
(Rep. 5, 6, 49). The record also shows the existence of various local or 


regional Conmittees for Protection of Foreign Born, such as a Los Angeles Com- 


mittee for Protection of Foreign Born, a New England Committee for Protection 


of Foreign Born, etc. The Board found that these groups, which we here call 
Area Committees, were branches or parts of the ACPFB, and it held the ACPFB 
liable under the Act for the actions and personnel of these Area Comnittees. 
(Rep. 6-12.) Indeed, the great bulk of the testimony introduced by the Attorney 
General at the administrative hearing dealt with the Area Committees, For 
reasons which we later explain at length, we believe that the Board was wrong, 
“Mr. Green died on September 9, 1959. His extensive testimony (Tr. 4801- 


5527, 5585-5781, 5863-6278, 6328-6980) gives an inkling of his surpassing 
ability, character, and energy. 
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that the Area Committees are independent organizations, and that the ACPFB is 


not vicariously liable for them. (Infra, pp.48-53.) 


Throughout its history the ACPFB has engaged in a vast variety and scope 


of activities relating to almost every conceivable issue involving the rights 
of the foreign born, and it has issued a tremendous volume of literature, of 
which the record contains a sampling. Its work includes educational rciecte 
and material stressing the contributions of the foreign born to the nation; 
legislative work on all phases of immigration and naturalization, including 
giving testimony before legislative committees and mounting public satan 
opposition to all varieties of economic and racial discriminations against 

the foreign born; relieving the problems of refugees; easing the requirenents 
for naturalization; eliminating barriers to the naturalization of special groups, 
including pacifists, anarchists, and German nationals during World Wer II; 
encouraging aliens to seek naturalization; giving technical assistance to those 
desiring to be naturalized; opposing the denial of bail in Geportanton cases, 
unfair deportation procedures, supervisory parole; etc.* , 

The ACPFB has always opposed the deportation of resident aliens and de- 
naturalization of naturalized citizens, no matter what the basis for the action 
(Tr. 5960-63, 4909-10, 4926-27, 5557). Thus in 1942 it opposed both denaturali- 
zation actions against members of the German-American Bund and other Nazi or 
fascist sympathizers and the denaturalization action against William Schneiderman, 

#See Rep. 39-40 and the numerous exhibits from both sides ( listed and 
briefly identified in the Board's Certificate to the Court of Transcript of the 
Record, pp. 26-64) of issues of the ACPFB's publication, The Lamp, of proceed- 
ings of its Annual Conferences, and of its other publications. See also Tr. 


5598-5603, 5676-77, 5683-5959, 5983-6058, 6088-6098, 6113-16, 6180-97, 4102, 
4957, 4956-62, 5376. 
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& leading Commmist. (Tr. 5325-28; A.G. Ex. 165, pp. 8, 10; R. Ex. 157; 
Schneiderman v. United States, 320 U. S. 118.) 

The ACPFB has not only worked on general issues. It has also dene tdefense 
work," consisting of intervening, in one way or another, in behalf of specific 
aliens or naturalized citizens involved in problems connected with their foreign 
origin. This defense work has included assistance to aliens being refused 


naturalization on various grounds, to aliens facing deportation charges, and to 


naturalized citizens facing denaturalization actions. (A.G. Ex. 259, pp. 7-10; 


Tr. 5927-29, 5974-83, 6014-15, 6057-80, 6053-54.) 

The ACPFB has never refused to defend any individual who sought its help 
in a deportation or denaturalization case, no matter what the charge involved 
(Tr. 4142-44, 5488-90). The degree of the ACPFB’s involvement in the case 
varies, depending on the help sought. So where an alien in West Virginia had 
retained counsel unfamiliar with the intricacies of deportation procedures and 
laws, Abner Green, whose expertise in the field was vast, visited the attorney 
and supplied him with highly useful technical information (Tr. 1681-81, 4709= 
10). If desired, and if a case is defensible, the ACPFB supplies counsel and 
handles the litigation in the administrative and judicial procesdinaes sometimes 
through the Supreme Court (Tr. 412-44, 5212-13, 5488-90). | 

All defense work is done at the expense of the ACPFB and without cost to 
the individual being assisted. No conditions of any kind are imposed on the 
assistance, nor is the alien ever questioned about his political mers or 
affiliations (Tr. 4571-72, 4581-83, 5488-90.) | 

Defense work includes not only participation in the legal proceedings, but 
also the issuance of literature on the cases, such as leaflets, pamphlets, and 


petitions appealing to the public to protest the deportation or denaturalization 
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action and to contribute funds for the defense effort (R. Ex. 97, 174, 2323 
A.G. Ex. 2, 18). 
From its very start, the ACPFB defended deportation cases involving charges 
that the alien was or had been a member of the Communist Party (Tr. 5446, 5466- 
68, 4801). The ACPFB never concealed this fact, but made it public (Tr. 4145- 


46, 5448, 5468, 5543). The ACFFB has also defended numerous deportation cases 


not involving charges of Communism or other political grounds (Rep. .42; Tr. 


5974-83, 5212-13, 5382-83, 6139-69). 

Prior to 1946, deportation cases charging past or present Communist Party 
membership were few and occasional (Tr. 5396-97). But beginning in 1916, with 
the onset of the cold war, the Department of Justice instituted such cases in 
large quantity, most alleging Party membership of short duration in the 130's 
(Tr. 5397-99, 5454-55, 5969, 6116). A number of the aliens so accused did not 
have the means to defend themselves and sought and obtained help from the ACPFB, 
which was the only organization which was publicly committed to defend any de- 
portation case on request and which was equipped to do so (Tr. 415-46, 5464~ 
65). The ACPFB litigated the Harisiades case as a test of the constitutionality 
of deportation for past Communist Party membership, carrying the case through 
the Supreme Court (Rep. 44; Tr. 5398-99, 5412, 5415-16; Harisiades v. Shaugh~ 

% nessy, 342 U.S. 580). Despite the burden of defending such cases, the ACPFB 
continued its other work (Tr. 5403-04). 

The ACPFB finances its activities by appeals to the public for funds and 
by sales of its literature. It accepts contributions from any source, provided 
that they are not given on conditions contrary to ACPFB policies. (Tr. 4252-53, 


6230-32.) Its financial records are audited annually, and the audit summary is 
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published each year in the ACPFB's periodical, The Lamp (Tr. 4141-42, 6233; 
R. Ex. 21, pe 4)o 

Prior to the cold war, the ACPFB's relations with the Department of Justice 
and the government were often amicable. The ACPFB and the Immigration Service 
cooperated in projects of common interest (Tr. 5379-62; R. Ex. 212, 238, 2393 
Rep. 47). High government officials, including the Commissioner of Immigration 
and Naturalization, spoke at ACPFB Conferences and other affairs (Rep. 47; Tr. 
5316-18, 5332, 5317-18, 5372; A.G. Ex. 165, 258, p. 20; R. Ex. 133, 135, 156, 
170). In 1943, the Commissioner accepted an award from the ACPFB at a dinner 
given by the ACPFB in his honor. He said of the ACPFB: ‘In my experience with 
you, I have found you appreciative of the problems and responsibilities of the 


government, as well as your duty towards those you wish to assist. We are 


grateful for your interest.t! (R. Ex. 187, pp. 3-43 Tr. 5663-64, 5672.) In 


this pre-cold-war period, the Department of Justice supplied to the ACPFB with- 
out charge radio time for an ACPFB sponsored broadcast (Rep. 47; Tr. 5621-25), 
and the Office of War Information broadcast an ACPFB program to the world (Rep. 
473 Tr. 6227-29; R. Ex. 240). President Roosevelt, General Eisenhower, Attor- 
neys General, other cabinet officers, Senators and Representatives sent messages 
to ACPFB affairs (R. Ex. 135, 186, 133, 160, 162, 165, 167, 168: A.G. Ex. 165, 
259, 160, 162, 163; Tr. 5315, 5336, 5340, 5675-6). 

These governmental manifestations of friendliness abounded in the proceed- 
ings of the ACPFB's 1945 Annual Conference (A.G. Ex. 259). ‘The Annual Conference 
was not held in 1946 (Tr. 5387). | 

The next Annual Conference convened in October 1947 (A.G. Ex. 245). ‘The 


ACPFB*s policies and positions were identical with what they had been before 


Ge 

(Tr. 5400). Abner Green was still Executive Secretary. But the cold war was 
under way, and the anti-Communist deportation drive was in full swing. No 
government officials spoke or sent messages (A.G. Ex. 245). And a year or two 
later, the Attorney General included the ACPFB on his so-called list of sub- 
versive organizations, without the formality of a hearing (Tr. 5082-83, 5086- 
88, 6901-02) .* 

On April 22, 1953, the Attorney General instituted this proceeding by 


filing a petition with the Board for an order requiring the ACPFB to register 


as a Communist—front organization under section 7(b) of the Act (tr. 7510). On 
August 28, 1953, the Attorney General filed an amended petition (J.A. 1 ). 

On June 27, 1960, the Board issued a registration order against the ACPFB (JeAe 
15 +), and a Report (Tr. 8097-8153; Rep. 1-51) containing its findings and 
conclusions. On August 25, 1960, the ACPFB filed its petition for Eerton in 
this Court under section l(a) of the Act (J.A. 16 ). 

On January 8, 1962, the Court remanded the case to the Board for the pur- 
pose of allowing the ACPFB to introduce additional evidence that the testimony 
of the Attorney General's witness Hartle was false. On March 8, 1962, the Board 
issued a "Report of the Board on Reconsideration’ (Tr. 8465-78), in which it 
held that Hartle's original testimony was credible and recommended that the 


Court affirm the Order of June 27, 1960.%#* 


*But eminent private individuals thereafter continued participation in 
ACPFB affairs or projects including Thomas Mann (Tr. 5470-71, 5507; R. Ex. 152), 
Bishop Arthur W. Moulton (Tr. 7001 ff.), Prof. Anton J. Carlson (4388 ff.), 
Prof. Louise Pettibone Smith (Tr. 3961 ff.), and many others (Tr. 5595-96), as 
did Congressman Sabath (R. Ex. 138, p. 1; R. Ex. 266). 

*4We believe that the Board was wrong as to Hartle, and that it also credited 
other unreliable testimony of the Attorney General's witnesses to a degree attri- 
butable only to an unseemly zest to decide against the ACPFB. But in view of 
limitations of time and space, and because the Court has ruled that evaluation of 
credibility is primarily a matter for the Board (Communist Party v. S.A.C.B., 223 
F. 2d 531, 565), we do not brief the Board's derelictions in this regard. 
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STATUTE INVOLVED 


Pertinent provisions of the Act appear in the Appendix to this brief. 


STATEMENT OF POINTS 

1. The Board erred in finding that petitioner is a Communist-front 
organization and in issuing a registration order against petitioner. 

2. The Board erred in refusing to find that petitioner is not a Communist- 
front organization. 

3. The findings and order of the Board are not supported by a preponderance 
of the evidence. | 

4. The findings and crder of the Board are based on misconstructions of 
the Act. | 


5. The Board erred in curtailing cross-exemination of a key witness 


(Lautner) and in thereafter relying on his testimony. 

6. The findings and order of the Board are based on incompetent evidence, 
irrelevant evidence, distortions of the evidence, and a failure to consider 
evidence favorable to petitioner. 

7. The Board erred in holding that petitioner was bound by the Board's 
determination in another proceeding that the Communist Party was a Communist— 
action organization. 


8. The Act is unconstitutional on its face and as applied. 


SUMMARY OF ARGUMENT 
I 
Under section 3(4) of the Act, a Communist-front organization mst be 


primarily operated for the purpose of giving aid and support to a Communist- 
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action organization, a Communist foreign government or the world Communist move= 
ment. The Board found that the ACPFB is primarily operated for the purpose of 
giving aid and support to the Communist Party, a Communist-action organization. 

This finding is not supported by 2 preponderance of the evidence, as re- 
quired by the Act. A detailed examination of all the evidentiary findings on 
which the conclusory finding is based discloses that the conclusion rests on 
irrelevancies, distortions, omissions, incompetent evidence, and misconstructions 
of the Act. 


In addition to these evidentiary faults, the Board made errors of law. It 


erred in relying on opinion testimony that the purpose of the ACPFB and two Area 


Committees was to defend members of the Communist Party involved in deportation 
or naturalization difficulties. The testimony was valueless because the wit- 
nesses had no knowledge of facts from which the opinion could be drawn. Nor 
could the testimony be received as expert testimony, since the subject was not 
a proper matter for expert testimony; the witnesses did not amity, as experts; 
and the testimony was on an ultimate issue. 

Another error of law was the Board's application of the non-deviation test 
of section 13(f)(4) to support its finding as to the ACPFBts purpose. Under the 
Act, non-deviation is a test only of the control element of a Conmunist-front 
organization, not the purpose element. Furthermore, the Board's finding of 
non-deviation is contrary to the Congressional intention that non-deviation is 
not established by having the same views as the Communist Party on a handful of 
issues. The Board*s finding rests on nothing more substantial than the ACPFB*s 
opposition to the deportation of aliens on account of Communist Party membership 


and a few trivialities and irrelevancies. 
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In another error of law, the Board found that the ACPFB aids the Communist 
Party by defending in deportation cases aliens charged with past or eeaent 
membership in the Communist Party and by opposing the legislation enter which 
Communists are deported. Contrary to the Board, these activities do not con- 
stitute giving aid and support to the Party within the meaning of section 3(4) 
of the Act. 

Under the Act as correctly construed, an organization is not a Communist-— 
front unless it is primarily operated for the purpose of aiding the Communist 
Party in achieving the sinister objectives described in section 2 = namely, the 
overthrow of the government by illicit means and the establishment of a foreign- 
controlled Communist totalitarian dictatorship. This construction avoids Con= 
stitutional problems and harmonizes section 3(4) with sections 2(7) and 13(f)(3). 

The Board made no findings, nor does the evidence permit findings, thet 
the ACPFB ever did anything to promote such purposes. On the contrary, the 
Board's finding as to purpose rests on the ACPFB*s legal defense ea ceromeation 
cases and efforts to arouse public opinion for legislative changes in the 
deportation laws. Thus the Board misconstrued the Act in finding that the ACPFB 


meets the purpose element of section 3(4). 


II. 
The Board also found under section 3(4) that the ACPFB is substantially 
controlled by the Communist Party. This finding rests in part on the erroneous 


findings on non-deviation and aid to the Communist Party, and for that reason 


alone cannot stand. The control finding is also erroneous on additional grounds. 
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A. 

The Board found that the ACPFB and the Area Committees constitute a single 
organization for the purposes of the Act. It therefore treated evidence about 
the Area Committees as evidence about the ACPFB. 

The Area Committees, however, are separate, independent organizations. 

The Board’s finding that they are one organization with the ACPFB nate on its 
construction of section 3(2) as meaning that organizations which are associated 
together for joint action on any subject constitute a single organization. 

This is a misconstruction. Section 3(2) simply defines Norganization™ 


to mean persons associated, even loosely, in a single group for joint action. 


It does not make one organization out of several groups which associate in 


common projects. 

The Board's misconstruction imposes liability on innocent orgenizations 
for innocent cooperation with guilty organizations. It causes this liability 
to be incurred in a proceeding to which the innocent organization is not a 
party. It makes registration impossible, since a registering organization 
cannot have the necessary information about other organizations merely because 
it cooperates with them. It makes the Communist-front provisions of the Act 
superfluous, since by the Board's construction, all Communist—front organizations 
are one with the Communist Party, which has been adjudicated to be a Conmmunist— 
action organization. 7 

B. 

The Board misapplied section 13(f)(1) of the Act, which requires it to take 

into consideration the extent to which persons active in managing the ACPFB 


are active as representatives of the Communist Party. 


1. 

The Board found that the ACPFB is managed by Abner Green and Harriet Barron; 
that Green and Barron were members of the Communist Party at the time of the 
Administrative hearing; and that Green "has served as a representative of the 
Communist Party in operating the ACPFB. But the Board did not find in the pre- 
sent that Green or anybody else is a Party representative in the ACPFB. Hence the 
essential evidentiary finding to holding section 13(f)(1) satisfied was not made. 

The evidentiary findings themselves are erroneous. The findings are 
essentially based on testimony of Lautner. So-called corroborative testimony 
of other witnesses is clearly irrelevant. Lautner's testimony cannot be utilized 
because the Board erroneously curtailed cross-examination by refusing to compel 
him to answer where he lived and in other respects. Even if credited, the 
Lautner testimony does not support the evidentiary findings, being inconclusive 


and remote in time. 


Ce 


The Board misapplied section 13(f)(2) in finding that the Communist Party 


has given substantial aid and support to the ACPFB. 

The evidentiary findings indiscriminately commingle instances of claimed 
pre-Act and post-Act support and of claimed support to Area Committees as well 
as to the ACPFB. 

So far as the ACPFB is concerned, the only evidence of a monetary donation 
by the Party was an unsolicited $2,000, given to help finance the legal expense 
of the ACPFB*s defense of certain Party leaders facing deportation rere The 
donation was insignificant and routine. Other support of the ACPFB found by the 
Board consists of items in the Party press reporting ACPFB activities and affairs 


and making favorable references to the ACPFB. Such favorable references were 
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natural and have no sinister significance. The favorable press references are 
not support within the meaning of section 13(f)(2), and in any event do not 


overshadow similar references by the non-Communist press. 


D. 

Under the Act as construed by the Supreme Court, the existence of control 
requires a disposition to follow the dictates of the Communist Party for the 
reason that they emanate from the Party. No meaningful evidence of control 
here exists, since the Board is unable to cite any instance in which ‘the ACPFB 
received dictates from the Party or adopted programs or policies for reasons 


other than those derived from its own independent judgment. 


Moreover, the undisputed evidence negatives the existence of outside control, 


Any one may attend and have full voting rights in the Annual Conference, which 
is the governing body of the ACPFB. There is no evidence that the ACPFBts day 
to day operations ever departed from policies established by the uncontrolled 
Conventions. No political conditions are imposed on those who desire to par- 
ticipate in ACPFB activities, and Commmnist doctrine has never been discussed 
at ACPFB meetings. | 

III. 

Ae 

The First Amendment requires that a registration order's invasion of speech 

and association be justified by the gravity and probability of an evi sought to 
be prevented. The sole activities of the ACPFB which induced the registration 
order are its defense of aliens, including Communists, in deportation and de- 
naturalization cases and its appeals to public opinion for changes in the immi- 


gration law. These present no "evil" and no danger which the government is 
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entitled to suppress. There was no finding or evidence that the ACPFB's acti- 
vities endanger the national security, promote insurrection, spread Commnist 
doctrine, recruit members for the Communist Party, or are ineonetenens with a 
free, democratic society. 

B. 

An essential element to the finding that the ACPFB is a Communist—front 
organization is that the Communist Party be a Commmist-action organization. 
The Board held that the ACPFB was bound as to this element by the Board's 
determination, made in a prior proceeding against the Communist Party, that 
the Party was a Communist-action orgmization. 

This was a violation of due process. Since the ACPFB was not a party to 
the proceeding against the Commmist Party, the Board's holding conned if of 
the right to confront witnesses and otherwise to defend itself. Merectors the 
Board’s determination as to the Communist Party related to April 20, 1953, the 
date of the Board's order against the Party. There was no determination that 
the Party was a Communist-action organization on June 27, 1960, the date of 


the Order against the ACPFB. 
ARGUMENT 


I. THE BOARD'S FINDING AS TO THE PURPOSE FOR WHICH THE ACPFB IS 
OPERATED IS NOT SUPPORTED BY THE EVIDENCE AND RESTS ON ERRONEOUS 
EVIDENTIARY FINDINGS AND MISCONSTRUCTIONS OF THE ACT. 


Section 3(4) of the Act defines a Conmunist-front organization by two 


characteristics. The organization (1) must be "substantially directed, dominated 
or controlled by a Communist-action organization't and (2) mst be "primarily 


operated for the purpose of giving aid and support to a Communist—action 
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organization, a Communist foreign government, or the world Communist movement....* 
Both of these elements (control and purpose") must be present. The findings 
as to both must be supported by the preponderance of the evidence (sec. 14(a) 
of Act), a requirement more exacting than the substantial evidence rule which 
ordinarily applies on review of administrative action. We shall first deal 
with the purpose element. 

The Board concluded that the ACPFB is primarily operated for the purpose 
of giving aid and support to the Communist Party (Rep. 51, 38). In the summary 
of the Report, the Board stated (Rep. 50): 

"The weight of the credible evidence established that the 

purposes of [the ACPFB/ have in fact been to fight in many ways’ 

to prevent the deportation from the United States of members and 

officers of the Communist Party of the United States, and 

secondarily to win the good will of a certain sector of the 

population as a reservoir from which could be drawn adherents to 

and supporters for the programs and aims of the Communist Party." 

We shall examine the evidentiary findings which appear to be advanced in 
the Report as relevant to the purpose element, a task which is complicated by 
the Board's propensity to fail to differentiate its findings and discussion 
between the purpose and control elements. The examination will disclose that 
the Board's conclusion on the purpose element is not supported by a Sreccnders 
ance of the evidence, and rests on an incredible melange of irrelevancies, 
distortions, omissions, incompetent evidence, and misconstruction of the Act. 
We believe that virtually none of the evidentiary findings on which the Board 


relied can stand; but even if only a significant number of them are unsound, 


the Order must be set aside as resting in part on improper premises. N.L.R.B. 


v. Virginia Electric & Power Co., 314 U.S. 469; S.E.C. v. Chenery Corp., 318 


U.S. 80. 
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Communist Party purposes_and policy. 
The Board begins its discussion of the purpose element with findings as 


to the purposes of the Communist Party relating to the foreign born, It finds 
that the Communist Party has the purposes of (a) defending its foreign born 
officers and members from deportation or denaturalization, and (b) jdnning 
adherents to Communism from the foreign born (Rep. 21, 50). Since it is 
self-evident that the Communist Party would inevitably have such pparposes a 
we shall not examine the Board's documentation of this finding. | 

The Board also finds that it is the policy of the Communist Seat to carry 
out these purposes "through and by an organization separate from and not a part 


of the Communist Party as such" (Rep. 21). Of course, any such policy of the 


Communist Party does not tend to establish that the ACPFB is the "separate" 


organization so used by the Party. Nevertheless, in view of the emphasis 
placed by the Report on this supposed policy (see Rep. 43, 50), it is appropri- 
ate to point out that the finding is not supported by competent evidence. 

The finding rests on three matters. First, the Board relies on testimony 
given in 1955 by the Attorney General's witnesses Hartle and Harper that in 
1948 and 1949 there were discussions at Communist Party committee meetings at 
Seattle, led by the top local Party official, Henry Huff, that a local branch 
of the ACPFB was needed to defend Party members in deportation cases and 
to attract the support of non-Commnists to the Party line or to help build the 
party. (Rep. 21; Tr. 1581-83 (Hartle), 2977 (Harper). ) 

The Board's reliance on this testimony is clear error. The testimony is 
hearsay to a grotesque degree, being testimony of what Henry Huff and other 


non-witnesses had said seven years before. Moreover, what local Communist 
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officials said in Seattle in 1948 or 1949 is not probative of a general national 
Party policy even in those years, let alone during the period which is crucial 
under the Act.* 

Next the Board relies on certain testimony of the Attorney General's wit- 
ness Hacker. According to Hacker, in the early 1930's Communist defense work, 
consisting of both propaganda (or mass) work and legal defense work, was carried 
out in the United States by the International Legal Defense (ILD), the American 
section of the International Red Aid. The ILD originally handled the defense 
of both native and foreign born radicals. The volume of deportation cases 
soon became burdensome, and in 1932 the ILD set up a separate Council or Com- 
mittee for Protection of Foreign Born to handle the legal defense of deporta-~ 


tion cases. The ILD itself, however, continued to handle the propaganda or 


mass defense work in this area. (Rep. 22; Tr. 237, 253-56, 262-65, 288-89. se 


These events of the early 1930's are not probative of a policy of the 
Commnist Party in the late 1950's. If the remoteness be disregarded, the 
events contradict the Board's thesis that it is Communist Party policy to unite 
in a single organization working in the foreign born field both legal defense 
work and propaganda efforts to attract adherents to Commmnism, For according 


to Hackerts described testimony, the ILD retained to itself the propaganda work 


#Under sections 3(4) and 13(f), (g), and (h) of the Act, the Board's 
determination must be as to the present - i.e., as of the time of the adminis- 
trative proceding. 

*#The Council or Committee organized by ILD should not be assumed to be the 
ACPFB or an ancestor of ACPFB. The Board did not find, and there was no evi- 
dence, that there was any connection between the ILD, its Council, and the 
ACPFB. The Attorney Generalts own evidence shows a different origin for 
petitioner (A. G. Ex. 2423 supra, p. 2 ), and the testimony of his witness, 
Hartle, shows that in the early 1930's there existed simltaneously two 
different organizations -—- the ILD Council and the American Committee (Tr. 
1730-32). 
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and set up a separate organization for the technical legal defense work. 

Finally, the Board relies for its finding on a Communist Party statement 
in 1951 that the Party should not be allowed "to become a defense organization," 
and that "a separate permanent non-partisan organization devoted exclusively to 
this purpose is required't (Rep. 22; A. G. Ex. 229, p- 126; emphasis cuppiea)e 
This statement also is somewhat remote from the critical period. More important, 
it negatives the Board's finding that it is Party policy to combine in one 
organization both defense work and work to spread Communist doctrine among the 
foreign born. On the contrary, it visualizes defense work as an exclusive 
function of the separate organization; furthermore, it contemplates that the 
defense work of this organization will include work in cases involving both 
natives and the foreign born. Nor is there any evidence that the desired 
non-partisan organization" referred to in the statement necessarily has to 
be under Communist Party control. Lastly, the quoted excerpts clearly imply 


that the desired defense organization is not yet in existence -- thus indicating 


that the Party did not regard the ACPFB, which had then existed for 18 years, 


as fitting the description. 

In sum, the evidence does not substantiate the Board's first premise. 
On the contrary, if the evidence on the subject demonstrates any Communist 
Party policy at all, it is that technical legal defense work should be con- 
ducted apart from propaganda and efforts to win adherents to Communism. And 
the evidence also shows that in 1951 the Communist Party did not consider the 


ACPFB to be an organization for the defense of the Party. 
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Harper and Hartle Revisited. 


The Board next turns to determining the purpose of the ACPFB. It first 
relies on the Harper and Hartle testimony, already referred to (supra, p- 18 ), 
that in 1948 or 1949, Henry Huff and other Communist Party officials in Seattle 
spoke of the need to set up a local branch of the ACPFB in order to defend 
foreign born members of the Party and attract support for the Party. The Board 
finds that the Northwest Committee for Protection of Foreign Born was estab- 


lished soon after these purported conversations, and, on the basis of testimony 


of Harper and Hartle, that the Communist Party designated one of its officers 


to organize the Northwest Coumittee and to report to the Party on her progress. 
(Rep. 22-23.) The Board concludes (Rep. 23) that "the Conmmnist Party took 
the initiative in the formation and organization of the Northwest branch of 
[the ACPFB/ in order to have an organization to defend Party people subject 

to deportation and to win the support of the foreign born to Party programs 
and aims." , 

So far as the purpose element, as distinguished from the control element, 
is concerned, the key aspect of this matter is not that the Communist Party 
set up the Northwest Committee, but that it did so in order to defend its 
foreign born members and attract support for the Party. This finding, however, 
depends exclusively on Harper's and Hartle's testimony of what Henry Huff 
and other non-witnesses had said seven years before. That testimony is remote 
hearsay just as mich for the purpose of this finding as for the purpose of 
the Board's finding as to Commnist Party policy. In addition, as we later 
demonstrate (infra, pp.48-53), the evidence does not support the finding that 


the Northwest Committee was a branch of the ACPFB, and the Board erred in 
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positing liability of the ACPFB on evidence of Communist influence in Area 
Committees. Finally, even if it had been established by competent evidence 
that the Commnist Party initiated the Northwest Committee for the purpose 
of, among other things, winning support for Party programs and aims, there is 
no finding and no evidence that the Northwest Committee did a single thing to 
further or achieve that purpose.* And what counts under section 3(4) of the 
Act is not an abstract goal, but the purpose for which the organization 


actually and primarily operates. 


Opinion Testimony 
The Report next relies on testimony of the Attorney General's witnesses 


Baldwin, Glatis and Lautner that the purpose of the Michigan Committee for 
Protection of Foreign Born (Baldwin), the New England Committee for Protection 


of Foreign Born (Glatis), and the ACPFB (Lautner) was to defend members of the 


Communist Party involved in deportation or naturalization difficulties. (Rep. 
23-243 Tr. 1336-37, 774, 1004.) 


In the first place, the Board fails to appreciate that this testimony is 
contrary to the Board's finding (Rep. 50) that one of the purposes of the 
ACPFB is to help win adherents to the Communist Party. 

Secondly, reliance on the testimony was erroneous on several grounds. The 
testimony was opinion testimony. It was, therefore, valueless unless (a) it 
was based on facts disclosed in the record and (b) the witnesses had first-hand 

*There is no question but that the Northwest Committee conducted the legal 
defense of some deportation cases, including some involving charges of Communist 


Party membership (Tr. 5207-19). This adds nothing to the admitted fact that 
the ACPFB defended such cases. 
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knowledge of facts from which the opinion could legitimately be drawn. Giant 


Food Stores, Inc. v. Fine, 106 App. D. C. 95, 269 F. 2d 542; McCormick, Evidence 
(1954) sec. 11. The testimony failed to satisfy either requirement, Neither 
the Board's Report nor the record discloses facts on which the witnesses* 
opinions were based, and none of them was in a position to observe the relevant 
facts. Baldwin never attended any affair of the Michigan Committee: or parti- 
cipated in its activities (Tr. 1538-40; Rep. 23).. Lautner never attended any 
meeting or affair of the ACPFB, never participated in its activities, and had 
no knowledge of its work (Tr. 1008-09, 1109-38, 111, 1176; Rep. 2.) Glatis* 
opinion testimony was based, as the Board finds (Rep. 23-24), on nis attendance 
at three meetings of the New England Committee, literature received from the 
New England Committee, and "conversations during my Communist Party membership" 
(Tr. 774). He gave no testimony of anything that went on at the meetings which 
could justify his opinion. He did not identify or describe the literature. 
We are not sure what conversations he was talking about, but whatever they 
were constituted rank hearsay. | 

Nor could the opinion evidence be received as expert testimony. The 
subject (purpose of an organization) was not "beyond the ken of the average 
laymen’ and hence was not a proper matter for expert testimony. McCormick, 
Evidence, sec. 13; Jenkins v. United States, App. D. C. No. 16306, decided 
June 7, 1962. Nor did the witnesses qualify as experts. And finally, the 
opinion testimony was inadmissible because it was on one of the ultimate 
issues in the case. Sinmons v. United States, 92 App. D. C. 122, 124, 206 


F. 2d 427, 429-30; United States v. Spaulding, 293 U. S. 498, 506; Wesson 
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v. United States, 16, F. 2d 50.* 

Like deficiencies exist in the Board's reliance on testimony of Lautner 
‘that Abner Green, and also Harriet Barron, attended Party meetings and had 
the benefit of the discussions and deliberations of the Party on all policies, 
and carried out Party policies with respect to the American Committee, and 
‘fitted? Party policies into the functions of the American Committee't (Rep. 25; 
Tr. 1005). 

Lautner did testify that he attended some Party meetings with Green and 
Mrs. Barron (the ACPFB's administrative secretary), prior to 1948. But he 
gave no testimony of what went on at the meetings, nor did he have any knowledge, 
or opportunity to acquire knowledge, which could support his conclusion of the 


carrying out and "fitting in" of Party policies. Such impressionistic, con~ 


clusory, non-factual testimony has no probative value. Cf. De Loach v. United 


States, App. D. C., No. 16844, decided June 7, 1962. 

Finally, it was error to rely on any of Lautnerts testimony because of 
the curtailment of his cross~examination (see infra, p. 57 ). , 

The upshot is that the Board has condemned the ACPFB on the basis of the 
bare, unsubstantiated opinion of professional witnesses who had no opportunity 
to observe the operations of the ACPFB. This seems to us to be a thoroughly 
irresponsible course. And if opinions do count, only bias could explain the 
Board’s enthusiastic acceptance of the Attorney General's dubious cienneseor 
while giving no weight at all to the opinions of Prof. Louise Pettibone Smith 
(tr. 4121-30, 4136), Prof. Anton J. Carlson (Tr. 4419-20, 4423-25), attorney 


Moreover, the Baldwin and Glatis testimony was inadmissible because it 
related not to the ACPFB, but to Area Committees (infra, pp. 48-53). 
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Horace S. Meldahl (Tr. 4726-29), Prof. Harvey K. McArthur (Tr. 5545-46), Rev. 


Charles A. Hill (Tr. 5800-01), and Bishop Arthur W. Moulton (Tr. 7019-21), 


all of whom testified, with more knowledge than Lautner, that the ACPFB conforms 


to and carries out the purposes expressed in its Constitution. 


Praise from the Communist Party. 
The Board relies on a passage from a 1951 report to a Communist Party 


convention which stated that "the Committee for the Protection of the Foreign 
Born, led by the devoted and indefatigable Abner Green, performs invaluable 
service in the fight against the government's deportation drive," and that it 
Nis the duty of all progressives to appreciate the need of these organizations 
fi.e. » the ACPFB and the Civil Rights Congress/, help raise funds, and support 
their work" (J. A. 25). 

As the ACPFB has consistently and publicly stated, it has defended, among 
others, aliens accused in deportation and denaturalization cases of past or 
present Commmnist Party membership (supra, p. 7 ). It is not strange, there- 
fore, that the Communist Party should praise the American Committee. But to 
attribute a sinister purpose to an organization because it is praised by the 
Communist Party is simply pernicious nonsense. 

Furthermore, if the ACPFB is to be discredited by praise from the Communist 
Party, then it should be credited where the praise comes from non-Commmists. 
The Board concedes (Rep. 47) that the ACPFB has been endorsed by many prominent 
Americans (see also supra, p. 8 ). Wendell Wilkie wrote to Abner Green (Re 
Ex. 208): "Incidentally, I think you are doing a great job. That kind of work 
is an indispensable work in America." Franklin D. Roosevelt said (R. Ex. 135) 
that the ACPFB "has undertaken the task of assuring fair play to the foreign 
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born within the United States. Every American wishes it success." Why should 
the praise of Commmists be so devastating, and the praise of Republicans and 
Democrats be so meaningless? 
The Markward Testimony 

On the same irresponsible level is the Board's reliance on certain 
testimony of Mary Markward as being "further evidence relevant to the real 
purposett of the ACPFB (Rep. 26). 

This testimony, as described by the Board (Rep. 26), had three parts. (1) 
Markward first learned about the ACPFB by reading about it in the Conmunist 
Party press. We submit that Markward's reading experiences have no bearing on 
any issue in this case any more than that Abner Green first learned of the 
ACPFB by reading about it in the New York Post (Tr. 4804). (2) In 1916, at 
Conmunist Party meetings in the Maryland-District of Columbia area, Markward 
heard the ACPFB discussed as an organization that from time to time assisted 
Party members. This testimony was both hearsay and irrelevant. (3): In 1948, 
Dorothy Strange, described as "a Party functionary," told Markward that she 
was working for the ACPFB and that this work "was just as important to the 
cause of the Communist Party and was helping the Commmist Party just as mich 
as any work anybody was doing as even a functionary of the Party." We doubt 
that any other American tribunal would have relied on such erovesqusl evidence - 
hearsay testimony of another's abstract and ambiguous opinion. It should be 
added that the insinuation that Miss Strange was a "Party functionary" while 
working for the ACPFB is without foundation, and that the Board pcpressed 


the uncontradicted testimony that the ACPFB hired Miss Strange as a clerical 


worker at her solicitation and without questioning her about her political 


affiliations (see infra, pp. 49~30). 
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Defense Work Beyond Normal Purposes. 


A major basis for the Board*s conclusion as to the ACPFB's wee is its 
finding that the ACPFB went beyond its avowed purposes by supporting and de- 
fending Communists who were not foreign born or were not involved in deporta- 
tion or naturalization cases (Rep. 27-28, 51). 

The Board bases this finding on the Estes, Green and Eisler cases. 

(1) The Estes and Green cases. The Board finds (Rep. 27) that the 
ACPFB "went beyond the normal defense of the foreign born by supporting Com- 
munist Party functionaries Fred Estes and James Green," who were found in 
contempt of court following their refusals to produce evidence in deportation 
proceedings as to whether certain aliens were members of the Communist Party. 

Even if it were true that the AFB supported Estes and Green in their 
contempt cases, this would not be out of line with a purpose to defend the 


foreign-born, since the contempt stemmed from refusal to inform on aliens 


facing possible deportation charges. Leaving this aside, the finding of such 


support is absurd. 

The only evidence on which the finding is based consists exclusively of an 
item in the January 1950 issue of the ACPFB*’s news periodical, The Lamp (A. G. 
Ex. 210, p. 2). We quote the item in full; 


NIMMIGRATION SERVICE USES NON-CITIZENS 
IN TEXAS AS BASE FOR ATTACK ON CITIZENS 


"The non-citizen population of Texas is less than two 
percent of the total population of the state. During the past 
month, however, the Immigration and Naturalization (sic) in 
Texas has unleashed an ‘anti~alien* hysteria which is 
resulting in the threatened jailing of American citizens. 
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Dallas 


"On December 20, Fred Estes, an American citizen, local 
Communist Party organizer, was sentenced to 30 days in jail and | 
a $100 fine by Federal District Judge Atwell for refusing to 
produce his organization's books at inmigration hearings held to 
establish whether seven non-citizen residents of Dallas are 
members of the Communist Party. An appeal against Judge Atwell's 
order and sentence for "contempt of court is pending. 


Houston 
On December 23, James J. Green, Texas secretary of the 

Communist Party, was found in contempt of court and sentenced to 

sit in jail until he testifies before a hearing of the Immigration 

and Naturalization Service as to whether two non-citizen residents 

of Houston are members of his organization. The two non-citizens 

are Mr. and Mrs. Kurt Wittenberg. The Service started a public , ao 

campaign against them when they applied for permission to return to 

Germany, from which they fled before the second World War as sree nace 

refugees. 

It is obvious that this news item supplies not the least foundation for 
the Board's finding that the American Committee "supported" Estes and Green and 
thereby exceeded the normal defense of the foreign born.tt On the contrary, 
the finding is so preposterous as to illustrate once more the Board's com- 
pelling bias.* 

(2) The Eisler Case. The Board also finds that the ACPFB went ‘beyond its 
avowed purposes in defending Gerhart Eisler (Rep. 28-29). The finding looms 
so large that it is the one case specifically named in the Board's concluding 


findings (Rep. 51). 


The Report refers (Rep. 28) to three legal proceedings involving Eisler: 


(1) a deportation case, in which he was held without bail after arrest and 


*The real “support for Estes was given by the Fifth Circuit, which re- 
versed his contempt conviction. Estes v. Potter, 183 F. 2d 865. We have not 
found a report of Green's case; we fe surmise that it abided the result of the 
Estes case. 
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prior to the hearing; (2) a conviction for contempt of the House Committee on 
Un-American Activities; (3) a conviction for making false statements in an 
application for permission to depart from the United States. | 

As the Report states (Rep. 28), Abner Green testified that the ACPFB 
defended Eisler in the deportation proceeding, including a successful suit in 
the federal courts to obtain his release on bail, but not in the contempt and 
false-statement cases (Tr. 5433-37). Obviously, this defense was within the 
normal scope of the ACPFB*s defense work, and the Board does not find to the 
contrary. The Board finds, however, that in two respects the ACPFB’ exceeded 
its normal purposes with reference to Eisler. ~ | 

First, the Board finds (Rep. 28) that "contrary to Green's testimony, 
[he ACPFB/ supported Eisler and filed a legal brief in his behalf in the 


contempt of Congress case, in addition to defending him in the deportation 


matters. This goes beyond the normal avowed purposes of the ACPFB/." 

The finding is both erroneous and deceptive. The evidence of = ACPFB 
participation in Eisler's contempt case consists of a news item in the March- 
April 1949 issue of The Lamp (A. G. Ex. 202, p. 2). It is there reported that 
the ACPFB filed an amicus brief in the Supreme Court in Eisler's contempt case, 
arguing "that Gerhart Eisler did not have to answer questions put to him by the 
Committee on Un-American Activities of the House of Representatives since, at 
the time he was brought before the House Committee, he was under detention as a 
‘dangerous enemy alien? at the orders of Attorney General Tom Clark and there- 
fore could be considered a prisoner of war. The /amicus/ brief points out 


that as a prisoner of war, Gerhart Eisler was entitled to not answer questions 
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put to him." 


Filing an amicus brief is not, as the Board thought, defending or filing 


a brief "in behalf of Eisler. But it is of no moment whether or not, in view 
of the amicus brief, Abner Green was mistaken in testifying that the ACPFB did 
not defend Eisler in the contempt case. What demolishes the Board's finding 
is that the amicus brief, consisting as it did of a legal argument that interned 
enemy aliens may not be subjected to coercive interrogation, was obviously 
within the ACPFB*’s avowed purposes to defend the rights of the foreign born. 

The Board also finds that the ACPFB seemed to exceed its "avowed purposett 
by campaigning "to avoid /Bisler's/ being held on deportation charges and 
immediately to let him leave the country" (Rep. 29). ‘This is another baseless 
finding. : 

The uncontradicted evidence on this subject is as follows. On February 2, 
1948, the Attorney General arrested Eisler on a deportation warrant) and held 
him on Ellis Island without bail pending the deportation hearing. Eisler re- 
quested the ACPFB to represent him in the deportation proceeding and to seek 
to obtain his release on bail. The ACPFB agreed to do so, as it would have 
done in any other case. It then learned from Eisler that he did not want to 
resist deportation, but on the contrary wanted to leave the United States and 

The amicus brief argued that Eisler, as an interned enemy atten, was 
entitled to the rights of a prisoner of war (citing numerous international law 
authorities) and therefore was immune from coercive interrogation under Article 
5 of the Geneva Convention on Prisoners of War, 47 Stat. 2030. 

**Eisler's contempt conviction was affirmed by this Court, Judge Prettyman 
dissenting. Eisler v. United States, 83 App. D.C. 315, 170 F. 2d 273. ‘The 
Supreme Court granted certiorari, but dismissed the writ when Bisler fled the 
country after argument but before decision. Eisler v. United States, 335 U.S. 


857, 338 U.S. 189, 338 U.S. 883. Needless to say, say, the ACPFB had lad nothing to 
do with Fisler's flight (Tr. 5442). 
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return to Germany. What prevented his return was the Attorney General's 
refusal to allow him to leave. In fact, the only reason Eisler was in the 
United States at all was that he had entered on a transit visa en route to 
Mexico, and the United States government had refused to allow him to continue 
his journey. Not without cause, the ACPFB considered that the holding without 
bail of a man who was anxious to leave was not a good faith deportation pro- 
ceeding, but was an attempt to harass Eisler and thereby to intimidate the 
foreign born. The National Conference of the ACPFB, on December 11 and 12, 


1948, adopted a resolution entitled "Let Gerhart Eisler go home," following 


which the ACPFB campaigned in favor of Eisler's being permitted to depart. 


In the meantime, the ACPFB instituted legal proceedings and obtained Eisler's 

release on bail. (Tr. 5429, 5432, 5436-54h2; Ae G. Ex. 2003 A. G. Ex. 24, 
v. District Director, 

p. 23 A. G. Ex. 194, p. 33 see U.S. ex rel Doyle et al. /169 F. 2d 753.) 

Thus the efforts of the ACPFB in the Eisler case were (1) to coat an 
alien's release on bail pending the deportation hearing and (2) to obtein for 
an alien the right to leave the country. These endeavors were clearly legiti- 
mate and within the avowed purpose of the ACPFB to obtain fair treatment for 
aliens and to protect the rights of the foreign born. The Board insinuates 
that advocating that Eisler be permitted to leave the country was inconsistent 
with the ACPFBts policy against deportations (Rep. 50). But clearly there is 
no inconsistency in advocating that aliens be able to stay or leave as they 
themselves decide. 

The Board's hullabaloo about the Estes, Green and Eisler cases would have 
been thoroughly unjustified even if the ACPFB had exceeded its avowed purposes 
by participating in the cases. The ACPFB defended 4,000 to 5,000 cases over a 
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20 year period (Tr. 6112-13). ‘the Board's inability to carp about more than 


four cases is a testament to the fact that the ACPFB has steadfastly adhered 


to its purposes. 


"Non-Deviation"* 

Section 13(f) of the Act provides that in determining whether AS organi- 
zation is a Commmist-front organization, the Board shall take into. considera- 
tion certain criteria, including "(4) the extent to which the positions taken 
or advanced by it from time to time on matters of policy do not deviate from 
those of" the Communist Party. The Board held that the ACPFB has not deviated 
from the views and policies of the Commnist Party as to both matters outside 
of the field of the foreign born end matters in the field of the foreign born. 
It employed this finding to support its holding that the ACPFBts purpose is 
to aid and support the Coumunist Party. (Rep. 38; and see Rep. 50.) 

This Court held that the comparable non-deviation test in section 13(e)(2) 
of the Act (for Communist—action organizations) is pertinent "to the domination 
of one organization by another," i.e., to the control element. Comiuntet Party 
Vs Se As Ce Be, 96 App. D.C. 66, 95, 223 Fs 24 531, 561. The Supreme Court 
also regarded section 13(e)(2) as relevant only to the issue of foreign domina- 
tion and control. Communist Party v. S. A. C. Be, 367 U.S. 1, 59-61. ‘The 
Board's reliance on non-deviation as a test of the purpose element ise there- 
fore, an error of law, which in itself requires a reversal. 

But since the Board treated non-deviation as probative of the purpose 
component, we will examine its evidentiary findings on the subject in this part 
of our brief. Our examination will show that the record does not »stablish 


** non-deviation, and that the Board woefully misapplied the non-deviation test. 
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The first ground for the Board's non-deviation finding is that both the 
ACPFB and the Commmnist Party criticized the government's refusal to allow 
Gerhart Eisler to leave the country (Rep. 29). As we have seen (su ra, Pp. 30-31), 
the ACPFBts position was fully in accord with its general purpose to obtain 
fair treatment for aliens. 

The second ground for the Board's finding of non-deviation is that the 
ACPFB criticized and sought repeal of the Smith Act (Rep. 31). 

The Smith Act is, of course, the Alien Registration Act of 1940, 54 Stat. 
670 (Tr. 5922-23). Section 2 of that Act is a penal provision dealing with 
advocacy of the violent overthrow of the government, and, as from came to time 
amended, has been employed to prosecute Communists. This "sedition section 


has itself become commonly Imown as the "Smith Act."* Most of the Smith Act, 


however, deals with the registering, fingerprinting and reporting of aliens 


and deportations. 

Abner Green testified that the ACPFB campaigned against enactment of the 
anti-alien provisions of the Alien Registration Act and, thereafter, for their 
repeal. He testified that the Committee did not campaign against the adoption, 
or for the repeal, of the sedition section. (Tr. 5922-24.) This testimony, 
obviously shows a "deviation? from the Commnist Party's position on the 
Smith Act. | 

The Board, however, finds (Rep. 30) that the ACPFB's opposition to the 
Smith Act "has not been limited to the tanti-alient provisions." It rests 
this finding on the following matters: 

(a) Abner Green authored an article (A. G. Ex. 169) in a non-ACPFB 


publication and a booklet (R. Ex. 191), both dealing with deportation 
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and immigration matters but containing passing comments critical of the Smith 
Act criminal prosecutions. The booklet contains 47 closely-printed pages, 
from which the Board quotes (Rep. 31) the one sentence therein which mentions 
Smith Act prosecutions. 

(b) At one of its national conferences, the ACPFB adopted a resolution 
‘urging support of an organization named Civil Rights Congress in defense of 
the Communist Party officials indicted for violation of the conspiracy pro- 
visions of the Smith Act't (Rep. 30; Tr. 6724). The record does not show the 
text of the resolution. 

(c) ACPFB statementsurging repeal of the Smith Act did not always specify 
that they were limited to the alien provisions of that statute (Rep. '30). 

By any rational standards, these trivia do not indicate any substantial 
similarity to the Commnist Party's full-scale offensive against the' sedition 
section of the Smith Act. 

The Boardts other evidence of non-deviation consists of the following: 


(1) From Abner Greents 47-page booklet (R. Ex. 191), the Board culls 


three sentences of asides against the Rosenberg case, the Taft-Hartley Law, 


and anti-Negro discrimination (Rep. 31-33). 

(2) The Board next (Rep. 35-36) selects isolated passages from Abner 
Green's report to the ACPFB's 1945 Annual Conference (A. G. Ex. 259 Pp. 
11-16). As best as we can make it out, the Board's theory seems to be that 
this report paralleled Communist doctrine because it contained criticisms of 
the government and because some of its terminology (camp of native reaction,‘ 
"reactionary elements" and "fascist propagandists") resembled, in the Boardts 


view, language ("reaction," ‘treactionary forces," ttruling class" and: "American 
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imperialism") used by the Communist Party (Rep. 33, 35).* 

The Board asserts (Rep. 35) that Green applied the Seeeiaes found 
objectionable in his report and quoted in our preceding paragraph to. "American 
leadership. This is untrue. The report applied these terms to unidentified 


reactionary and fascist elements in the United States (A. G. Ex. 259, pp. 


1-12). It is the Board, not Green, that identifies these groups with "American 


leadership. 

It is illustrative of the Board's one-sided technique that it aces not 
mention a@ speech, very similar to Green's report, made by Congressman Emanuel 
Celler to the same Conference (A. G. Ex. 259, pp. 5-6). Mr. Celler*s speech 
entitled "Forces Subversive to American Democracy," criticized reactionary 
groups in American life —- some of whom it named; it used the terms "Hitlerite 
jackals,*t evils of fascism and Nazism," "white supremacy, "fascist slavery," 
and "hate sheets." 

Nothing could be more destructive of the Constitution than the Board's 
premise that it is subversive to criticize the government. morecrens the ACPFB 
not only has a constitutional right to criticize the government, it is under 
obligation to do so to fulfill its commitment to protect the interests of the 
foreign born. For these interests are attacked not merely by private actions, 


but by repressive and racist immigration laws and harsh and ill-considered 


*In an earlier version of this curious literary sensitivity, the Board 
stresses the fact that a Communist Party document once said, "The Court of 
last appeal is the American people," and six months later Abner Green wrote 
in another connection, "But the court of last resort, the people Atdelt, is 
still to be heard from.... (Rep. 29-30). 
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actions of the Immigration and Naturalization Service.* 
Nor is it unnatural for persons dedicated to a cause involving the 


defense of human liberty to employ language considered intemperate by those 


who have no such dedication. The ACPFB's criticisms are pallid compared to 


the language employed by the leading abolitionists, William Lloyd Garrison, 
Charles Sumer and Wendell Phillips.** 


*The President's Commission on Inmigration and Naturalization, ever 
exhaustive hearings and study, concluded: 
"The immigration and nationality law embodies policies and 
principles that are unwise and injurious to the nation. 
"It rests upon an attitude of hostility and distrust against 
all aliens. 
"It applies discriminations against human beings on account of 
national origin, race, creed and color, 
It ignores the needs of the United States in domestic affairs 
and foreign policies. 
"It contains unnecessary and unreasonable restrictions and 
penalties against individuals. 
"It is badly drafted, confusing and in some respects unworkable. 
It should be reconsidered and revised from beginning to end." 
Whom We Shall Welcome, Report of the President's Commission on Immigration and 
Naturalization (1953) 263. For examples of the wide-spread denunciation of the 
Immigration and Nationality Act from highly respectable sources, see R. Ex. 81, 
containing excerpts from testimony before the President's Commission. For a 
history of the problems of the foreign born under repressive legislation and 
its administration by the Service, see Louise Pettibone Smith, Torch of 
Liberty (N. Y. 1959). Prof. Smith, honorary chairman of the ACPFB, PFB, testified 
for it at the hearing before the Board (Tr. 3961 ff.). As to the Service's 
inhumane administration of the Communist deportation laws, see infra, pp. 43-h5). 


*#Phillips, a Boston aristocrat, publicly labelled Lincoln a "slavehound," 
Edward Everett a "whining spaniel," and Senator Robert C. Winthrop a' "bastard." 
Bartlett, Wendell Phillips - Brahmin Radical (Boston 1961) 1. He once so 
excoriated the pro-slavery Massachusetts legislature that the legislators were 
ready to lynch him. He remarked in that speech that the governor was "only 
fit for the representative of scurrilous and licentious Be ec id., 
pe 53- 
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The Board’s emphasis on the ACPFB's criticisms of the government is also 
one-sided. It fails to note that the ACPFB had high praise indeed for the 
administration of the Service under Commissioner Earl Harrison, whose policies 
and actions it considered fair and humane (R. Ex. 246; supra, p. 8 ). 

(3) The Board's final evidence of non-deviation is along similar lines, 
consisting of passages from booklets written by Green which were critical of 
the government's political deportation drive as part of a general assault on 
the liberties of the American people (Rep. 36-38). The Board claims that 
defense of the Communist Party was woven into" these pamphlets (Rep. 36). The 
pamphlets themselves (A. G. Ex. 56, 166) belie the claim, as do even the 
excerpts quoted by the Board out of context (Rep. 36-37). All these show is 
that Green did not share the Board's anti-Communist animus. | 

The evidence of non-deviation consists, therefore, of the fact that the 
ACPFB opposes the deportation of Communists, as well as of all other resident 
aliens, and the Communist Party, naturally enough, also opposes the deportation 
of Communists. Everything else consists of a few trivialities and iprelevan- 
cies (like Abner Green's rhetorical style and asides against the Smith Act's 
sedition section), combed and distorted from the great mass of ACPFB literature 
issued over a twenty-year period. And it is illuminating of the Board's bias 
that while it hunts among Green’s prolific writings for cliches considered to 
resemble the language of Communists, it ignores the numerous speeches ina 
different style officially made on behalf of the ACPFB (Tr. 1,054,-58) by Prof. 


Louise Pettibone Smith, ACPFB Honorary Chairman, Wellesley professor emeritus, 


a scholar of Biblical and Church history (Tr. 4300, 4304), and a registered 


Republican (Tr. 4141). Prof. Smith*s speeches were highly critical of the 
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inmigration laws and the government's deportation drive in terms of religious 


and ethical precepts (Tr. 4059-61). 

Nothing in this record even remotely resembles the kind of evidence of 
non-deviation which was found significant in the Commmist Party case. Here 
there was no "coincidence of policies extended over a vast area of subject 
matter. . .absolutely invariant during more than thirty years. . sanbroken 
even in the face of sharp reversals in the Soviet'*s views." Communist Party 
v. S. A. C. Be, 367 U. S. 1, 60-61. 

The Boardts finding is contrary to the intent of the framers of the Act, 
who recognized that agreement with the Communist Party on a handful of issues 
does not satisfy the non-deviation standard. On the floor of the Senate, 
Senator Graham expressed the fear that under that standard an organization 
might be condemed under the Act because its views on the Truman Doctrine and 
the Marshall Plan were the same as those of the Commmist Party. Senator Mundt, 
one of the two principal originators of the legislation replied: M,,.no 
court could find that there was no deviation between an organization which 
shared the Communist view point on only two questions and the errmenich Party, 
which has viewpoints on many other issues and matters....' Senator Graham 
persisted: But suppose the organization by its charter could take: a position 
on only those two matters." Senator Mundt replied: "Then by its silence it 
would deviate from the Communist Party in regard to all of the rest of the 
issues on which the Communist Party takes a stand. It would not be found 


Communist by a preponderance of the evidence.tt 96 Cong. Rec. 1532. 
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Aid to the Commmnist Party 
The final basis for the Board's conclusion as to the purpose of the ACPFB 
is its finding that the ACPFB has aided the Communist Party by engaging in the 
ttlegal and propaganda defense't of alien Communists involved in deportation 
cases and by campaigning against the laws for deporting aliens who are or have 
been Communists (Rep. 45).* 
We think that it is abundantly clear from the Board's Report and the record 


that these findings constitute the heart of the case against the ACPFB (see 


infra, pe 45, ftn.). The real sin of the organization is that it) has defended 


aliens against whom deportation cases have been brought on charges of Communist 
Party membership (as well as on other charges) and that it has agitated against 
deportation on such grounds (as well as on other grounds). ; 

The Board is wrong in its theory that defending alien Communists in depor- 
tation proceedings and agitating against the laws for their deportation consti- 
tute "giving aid and support!? to the Communist Party within the meaning of 
section 3(4) of the Act. One who defends a bank robber in judicial proceedings 
or by appeals to public opinion is not aiding the robbing of the bank or the 
gang that committed the crime. One who advocates abolition of capital punish- 
ment is not giving aid and support to murder or to murderers. One who defends 
the rights of Communists is not giving aid and support to the Communist Party. 
On the contrary, the defense of unpopular individuals is in aid of the highest 
American traditions and the administration of justice. | 

This "aid" finding apparently is used by the Board to support) its con- 


clusions on both the purpose and control elements of the section 3(4) definition 
(Rep. 50-51). 
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The Board's logic that the legal defense of Commmists renders aid to the 
Communist Party reduces to an absurdity. If the ACPFB aided the Communist Party 
by defending Charles Rowoldt from deportation, what are we to say of the Supreme 
Court, which voided the deportation order? Rowoldt v. | Rerfettos’ 355 U.S. 
115. See also Bonetti v. Rogers, 356 U.S. 691, reversing Bonetti a. Brownell, 
99 App. D.C. 386, 24,0 F. 24 624. If the ACPFB aided the Communist Party by 
challenging the constitutionality of the Communist deportation aren in 
Harisiades v. Shaughnessy, 342 U.S. 580, what of the dissenting pustices who 


voted to sustain the challenge? Thus the Board’s reasoning has anticipated the 


current crop of political bigots who keep a box score on the Justices by rating 


their decisions as being pro~ or anti-Communist. 

Wendell Willkie, defeated Republican candidate for President, defended and 

won in the Supreme Court the denaturalization case against William Schneiderman, 
a leading Commmist official. Schneiderman v. United States, 320 U.S. 118, 
Was Mr. Willkie aiding the Communist Party? The New York Times thought not. 
It said in an editorial, "Mr. Willkie, for his action, deserves the thanks of 
all Americans" (R. Ex. 179, p. 8). 

The correct analysis was given in Prof. Smith's testimony (Tr. 4144-45): 

"Q. Now, when the American Committee defends communists or. 

people accused of being Communists, does it defend the principles 

of Communism? A. We are not defending principles of anything : 

except justice and fair play. We are defending people and we are 

attempting to hold in a period when that seems to be somewhat 

difficult, the old tradition of this country of freedom of 

speech . . . free assembly and the right of petition." 

If the ACPFB did nothing else but defend Communist aliens and agitate 
against Communist deportation laws, that would not, and constitutionally could 


not, permit the imposition of the Act's destructive "disclosure" requirements. 
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In fact, however, this is not the situation here. The uncontradicted, undis- 
puted, documented evidence, and even the Board’s own grudging findings, 
establish the following. ; 

(1) Throughout its existence the ACPFB has opposed deportation of 
resident aliens for any reasons, political or non-political, its view being 
that if aliens engage in anti-social conduct they should be punished not by 
banishment, but by the sanctions applicable to citizens guilty of the same wrongs. 
It has also opposed denaturalization for any reason, including denaturalization 
for fascist affiliations and for Commmnist affiliations. (Supra, pp. 5-6-) 

(2) Throughout its existence the ACPFB has never refused to aid any 


person seeking its help in a deportation case, whether the charges were politi- 


cal or non-political (supra, p. 6 ). The Board itself concedes (Rep. 42) 


that the ACPFB "has also defended many non-Communists arrested for deportation 
on charges not involving any affiliation with the Communist Party." The defense 
workload of political cases became substantial only when and because the Depart- 
ment of Justice brought a substantial number of such cases (supra, p. 7 ). 
Abner Green, the one person in a position to know, testified that over a twenty 
year period the ACPFB had defended 3,000 to 4,000 deportation cases, of which 
about 350 to 400 involved charges of Communist Party membership or affiliation 
(Tr. 6112-13, 6122). The Board states that the relative number of such cases 

is unimportant, but simultaneously asserts, “Other evidence of record indicates 
a much higher proportion, at least in excess of fifty percent (Rep. 43, ftn. 
2). We state categorically that the Board's estimate has no rational evi- 


dentiary basis. Moreover, both estimates, Green*s and the Board's, refer not to 


cases in which the aliens were actual and current members of the Communist Party, 
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but to cases in which the accusation, often unfounded, was of Communist Party 
membership, generally long past. And the defense work is itself only a part 
of the ACPFB*s manifold activities (supra, p. 5 ). 

The Board says (Rep. 43), In the context of this record the fact that 
[the ACPFB/ has defended a number of non-Commmnists is not persuasive in showing 
independence from Commnist Party control or operation for Party Parroasens 
But what is "the context of this record"? The relative number of political to 
non-political cases is not considered important. The merits of the cases 
handled by the ACPFB are said not to be issues in this proceeding—although 
inconsistently the Board claims that it has "given appropriate mecerd to the 
fact that in a number of cases the courts held in favor of the defended aliens" 
(Rep. 43, ftn.). The "context" turns out to be the conclusory, unsupported 
opinion testimony of the ineffable Lautner that defense of none Commmntets would 
fit in with being a Party organization because "that would add to the prestige 
of the organization" (Rep. 42; Tr. 1139). From this the Board reasons that by 


defending non-Commmnists the ACPFB promotes the Communist Party's "purpose of 


winning the good will and support of the entire foreign born segment of the 


population" (Rep. 43). 

This is a heads-I-win-tails—you-lose proposition. If an organization 
defends only Communists, or even only those accused of being Commnater then 
it is aiding the Commnist Party. For the Board says (J.A. 45),"O0bviously, a5 4 
working to prevent the deportation of Communists ... constitutes aid to the 
Communist Party.t* But if the organization defends other people, then it is 
thereby giving even more aid to the Communist Party by helping to win good 


will. The only safe course, therefore, is to defend nobody. 
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(3) The ACPFB has never concealed its readiness to defend Communist 


deportation cases (supra, p»- 7 )- 

(4) The ACPFB does not attempt to indoctrinate the deportees or their 
families in Communist or in any other ideology. Its help is given without any 
strings attached. (Supra, p. 6 .) 

(5) The ACPFB's defense of political deportation cases has been a service 
to humanity. The record amply demonstrates the cruel and irrational aspects of 
the Communist deportation statutes and the Department of Justice's political 
deportation drive. The drive was not restricted to security risks. It extended 
to aliens proceeded against on flimsy evidence; to aliens long anc in the 
United States whose Party membership, if any, had been nominal and many years 
past; to aliens whose expulsion would destroy long-established pestle families. 
It was marked by highly questionable and oppressive procedures. (Begs, A. G. 
Ex. 17, 23, 47, 51, 1663 Re Ex. 191, 173; Tr. 5412-27. See also Rowoldt v. 
Perfetto, 355 U.S. 115; the description of the aliens involved in Harisiades Ve 
Shaughnessy, 342 U.S. 580, 581-583; Galvan v. Press, 347 U.S. 522; Carlson v. 
Landon, 342 U.S. 524; Jay v. Boyd, 351 U.S. 345.) | 

The first ACPFB case that Abner Green heard about, in 1935, was its defense 
of a Jewish refugee whom the Immigration Service was attempting to deport to 
Hitler Germany and sure death, on a charge that he had been a Commnist (Tr. 
4804-05). In later years, as part of the cold-war drive, the Service ordered 
the deportation to Mexico of Refugio Martinez, a long-time resident in the 
United States with a family of American citizens. The Service refused to delay 
deportation despite pleas that because of Martinez’ bad health, deportation and 


removal from his family would kill him. Martinez died two deys after he was 


hhe 
deported to Mexico. His offense: he had been a member of the Communist Party 
for six months in 1934. (Tr. 5159-64.) One does not have to be a Communist 
or pro-Communist to oppose the Service's record in political deportations, any 


more than only Communists and anarchists denounced the Palmer raids. 


The aliens end their families facing the Department's political deportation 


drive were generally poor, and in the prevailing climate the nature of the 
charge increased their difficulty in obtaining help. It was natural for them 
to come to the ACPFB, which was publicly committed to helping any alien who 
sought its help, or to the Area Committees which operated on like principles. 
(Supra, p» 7 ~) When Charlie Soldo, a retired coal miner, was arrested on a 
political deportation charge, his regular lawyer refused to acon him out 
of fear that it would hurt his (the lawyerts) reputation (Tr. 6299). It was 
then that the desperate Soldo family got help from the Western Pennsylvania 
Committee for Protection, which provided Soldo a lawyer without cost to him 
(Tr. 6295-96, 6300). The case was eventually won before the Board of Inmigra- 
tion Appeals because of the insufficiency of the evidence (Tr. 6300, 6311). 
Was this aid to the Communist Party? | 

Bemnie Saltzman, husband of an American citizen, father of one son killed 
in the Battle of the Bulge and of another wounded in the same battle, joined 
the Communist Party for a short time in the 1930's because the Party was leading 
the fight against corruption in his mion. (Tr. 4549-50, 4954-56.) When 
Saltzman applied for naturalization, he told the authorities of htsipast Party 
membership (Tr. 4557). In 1948 he was arrested without warning on deportation 
charges and jailed on Ellis Island (Tr. 4560-61). The ACPFB furnished counsel, 


defended him and gave much-needed moral support to the distraught family (Tr. 
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4566-67, 4570, 4581-83). It did not attempt to win him or his family to Com- 


munism, nor did it cause them to harbor ill will toward the United States (Tr. 


4571-72, 4614). Mrs. Saltaman testified (Tr. 4661): ...they /the ACPFB and 


its General Counsel, Carol King/ made me feel that I have friends; that I have 
friends to help me, and thus /that*s/ why I have so much faith and so much 
faith in the American Committee for the Protection of Foreign Born.™ 

We submit that the Board’s condemation of the ACPFB for its defense work, 
a condemnation instigated by the agency which prosecutes the persons defended 
by the ACPFB,* discredits the reputation of American Justice. 

The Board says (Rep. 5-6): 

“Anyone charged in deportation or denaturalization proceedings 

is entitled to be defended, and anyone or any organization maydevote 

efforts to such defense. This is not to say, however, that an 

organization engaged in these activities, which include as respondents 
sic/ do obtaining contributions of money and other support from the 

public. . ., may not be required to register and make the disclosures 
covered by the Act if the activities have been carried out udez 

circumstances and for purposes which make the organization a 

*Communist-front organization’ as defined in the Act." 

This passage apparently makes the purpose element of the section 3(4) 
definition depend on the subjective motivation of the organization's defense of 
Communists -- for, as we have seen, the Board considers that such defense of 
Commnists is "obviously" aid to the Communist Party. But section 3(4) cannot 
and does not depend on motivation; whether an organization is primarily operated 
for the purpose of aiding the Communist Party depends on the objective character 

*At the administrative hearing counsel for the Attorney General’ stated (Tr. 
4720-21): "What we have attempted to do is simply to show that the American 
Committee defends these foreign people who are charged with present or past 
membership in the Communist Party, and as a means of doing it that they have 


engaged counsel and in some cases paid counsel themselves for representing 
these foreign born people so charged. .. ." 
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of its activities. Congress presumably was interested in preventing certain 
internal dangers, and what is dangerous depends on the action and its conse- 
quences, not on its motivation. Nor is subjective motivation a meaningful 
concept in the case of organizations, since the individuals who constitute the 
organization may, and generally do, have a variety of motives for their parti- 
cipation. And it is sheer unctuousness to proclaim a right to defend persons, 
if one may safely do so only if one’s motives pass muster with the Board. 


Indeed, the Board's finding of the bad motive primarily stems from the fact that 


the ACPFB hes defended alien Communists (see, e.g., Rep. 44-45, 50). 


The Board's Misconstruction of the Act. 

We have now reviewed what appear to us to be all the evidentiary findings on 
which the Board rested its purpose finding. The Board found, as we initially 
noted, that the ACPFB*s purposes “have in fact been to fight in many ways to 
prevent the deportation from the United States of members and officers of the 
Communist Party of the United States, and secondarily, to seek to win the good 
will of a certain sector of the population as a reservoir from which could be 
drawn adherents to and supporters for the programs and aims of the Comanist 
Party (Rep. 50). It turns out, however, that the efforts to win good will, 
constituting the alleged secondary purpose, are nothing more than seekin~ to 
prevent the deportation of non-Communist aliens. | 

Nowhere does the Board's Report, loaded though it is, identify any action of 
the ACPFB to recruit members for the Communist Party, to disseminate Communist 


ideology, or to promote such alleged Communist objectives (section 2 of the Act) 


Ale 
as overthrowing the government by illicit means and setting up a totalitarian 
dictatorship subservient to a foreign power. 

Under the Act as correctly construed, however, an organization’ is not a 
Communist-front organization unless it is primarily operated for the purpose of 
aiding the Communist Party in achieving the sinister objectives described in 
section 2 of the Act. This construction avoids some of the Constitutional 
problems of the Act (infra, pp. 63-6). It also harmonizes section 3(4) of the 
Act with sectinns 2(7) and 13(f)(3). 

Section 2(7) states that Communist Parties operate through Commntatercons 


organizations in carrying on the activities referred to in paragraph" 2(6). 


The activities described in 2(6) are conspiratorial efforts to seize government 


power and set up Communist totalitarian dictatorships. Nothing could be further 
from this kind of thing than the legal and public defense of deportation cases 
and efforts to arouse public opinion for legislative changes in the deportation 
laws. 

Similarly, section 13(f)(3) requires the Board, in determining whether an 
organization is a Communist-front, to consider "the extent to which its funds, 
resources or personnel are used to further the objectives of any Communist- 
action organization, Communist foreign government, or the world Communist 
movement referred to in section 2." The only objectives referred to in section 
2 are the sinister ones mentioned. | 

The Board, therefore, misconstrued and misapplied section 3(4) in holding it 
satisfied by &@ purpose to defend aliens in deportatinn proceedings and to agitate 


for legislative revision of the deportation laws. Nor is there evidence to 
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support the purpose element of the section as correctly construed. Accordingly, 
the Board*ts Order should be annulled. 

II. THE BOARD'S FINDING THAT THE ACPFB IS CONTROLLED BY THE | 

COMMUNIST PARTY IS NOT SUPPORTED BY THE EVIDENCE AND RESTS 
ON ERRONEOUS EVIDENTIARY FINDINGS AND MISCONSTRUCTIONS OF 
THE ACT. 

We turn now to the control element of section 3(4) and the Board's finding 
(Rep. 51) that the ACPFB is "substantially directed, dominated or controlled by 
the Communist Party of the United States.t We have already shown, however, that 
the Board's findings on non-deviation (supra, pp.32-38) and on aid to the Com- 
munist Party (supra, yp. 39-46) were used in aid of its conclusion on’ control as 


well as for its purpose conclusion, and are erroneous. These subjects amount 


to two of the four matters to be considered under section 13(f). Accordingly, 


even without more, the Boardts finding on control cannot stand. 

We shall now demonstrate, however, that the Board's finding of | control is 
erroneous on additional grounds. 

A. The Board Erred In Treating the ACPFB and the Area 
Committees as a Single Organization. 

The Board finds at the beginning of its Report that the ACPFB and the so- 
called Area Committees constitute a single organization for the purposes of the 
Act (Rep. 12). Thereafter, throughout the Report the Board treats evidence 
about the Area Committees as the same as evidence about the ACPFB, so that what 
it regards as proof of Communist Party control of an Area Committee becomes 
proof of Party control of the ACPFB. Indeed, perhaps the bulk of the evidence 


on which the Board relies for its control finding relates to the Area Committees. 
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If the Board is wrong in treating the ACPFB and the Area Committees as one 
organization for the purposes of the Act, clearly the Boardts Order and Report 
cannot survive. And the Board is wrong.* 

The ACPFB is a national organization with an office in New York City (Rep. 
5, 6, 49) In 1940 and 1941 the ACPFB had a few branches. These turned out to 
be impracticable, and by 1942 there were none left. (Tr. 5122-26.) ‘In 1950 
the ACPFB revised its Constitution to conform to the factual situation by 
eliminating the authorization of subcommittees and providing that the ACPFB 
shall be an wmaffiliated body (Tr. 5137). 


There grew up, however, and existed at the time of the administrative pro- 


ceeding, various local groups, each of which was styled "Committee for Protec- 


tion of the Foreign Born, preceded by a geographical designation, such as "Los 
Angeles," "Northwest," "Michigan,'t etc. (Rep. 6). The ACPFB encouraged the 
formation of such local groups (Tr. 5296-97), which we here call rescis Committees. 
Sometimes it took initiative in getting an Area Committee organized (Tr. 5138, 
5143-46). Other Area Committees were organized without the participation, and 
sometimes without the knowledge, of the ACPFB (Tr. 5172-74, 5225-26, 5230, 5261- 
62, 5274-75). Generally, formation of Area Committees was stimulated by the 


initiation of deportation cases in the area which aroused local indignation 


*The Board's evidentiary findings regarding the Area Committees! are as dis-— 
torted and erroneous as its findings on the ACPFB proper. However, we do not 
undertake a full-scale demonstration of this fact because of limitations of time 
and space and because we consider the evidence regarding alleged Communist con- 
trol of the Area Committees to be irrelevant for the reasons hereafter stated. 
Nevertheless, our discussion has already shown some of the Board*ts deficiencies 
in the treatment of evidence regarding the Area Committees. See supra, pp. 18-19 
21 (acceptance of the Hartle-Harper hearsay testimony on the Northwest Committee}, 
and 22-23 (acceptance of the incompetent opinion testimony of Glatis and 
Baldwin on the New England and Michigan Committees). 
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(Tr. 4132, 5292-6). | 

With a lay disregard for legalisms, and no doubt to capitalize on the 
prestige and reputation of the nationally known ACPFB, the Area Committees 
sometimes referred to themselves as chapters, branches or affiliates of the 
ACPFB; and the ACPFB sometimes referred to the Area Committees in similar terms. 
Simultaneously, the ACPFB would state that the Area Committees were not branches 
or affiliates of the ACPFB. (Rep. 7-8, 11-12; Tr. 518%.) ) 

Disregarding nomenclature, the facts are clear as to the relationship between 
the Area Committees and the ACPFB. The Area Committees work along lines, and 
have policies, similar to those of the ACPFB. The ACPFB encourages such Com- 


mittees, exchanges literature with them, and otherwise cooperates with them. 


The ACPFB, however, has and exercises no authority over the Area Committees. The 


Area Committees elect their own officers, decide their own policies, methods and 
activities, raise and spend their own funds as they see fit - all without the 
intervention or direction of the ACPFB. Thus each Area Committee is completely 
its own master and independent of each other and of the ACPFB. (Rep. 8, 11; 

Tre 4132-36, 4433, 4494, 5121-22, 5127, 5130-43, 5805-07.) : 

The evidence to this effect is voluminous, uncontradicted and undisputed, 
with one possible exception. That is the Board's finding (Rep. 9) that the 
Attorney General's witness Miller "showed that Green acted as co-ordinator of 
all area committees."' The finding, however, is unsupportable. 

The finding is based exclusively on testimony by Marion Miller that one Ann 
Perpich told her that Abner Green had said, at a conference attended by Perpich 
but not by Miller, that a New York Committee for Protection of Foreign Born had 


been set up to free Green to coordinate the Area Committees (Tr. 2481-82). The 
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Board does not mention that Abner Green testified that he had never said what 
was so attributed to him and that he had never acted or undertaken to coordinate 
the Area Committees (Tr. 5243-47). Thus the Board accepted rank hearsay, dis- 
regarded sworn non-hearsay testimony to the contrary, and expressed its finding 
in a way which concealed the incompetent nature of Millerts testimony. and its 
contradiction by competent testimony. 

The Board stresses the lay references, already mentioned, to the Area Com- 
mittees as branches or affiliates of the ACPFB (Rep. 7-12). Clearly, however, 
the question of whether the ACPFB is vicariously liable for the acts of the 
Area Committees depends not on verbalisms, but on the factual relationship. 
Despite its reliance on Miller's hearsay testimony, the Board does not, in fact, 
deny the independence of the Area Committees, although it prefers the term 
tautonomy"? (Rep. 12). The Board's legal theory, however, makes any question of 
independence irrelevant. For the Board held that the Area Committees and the 
ACPFB are one organization for the purposes of the Act merely because they 
cooperate with each other. The Board ruled (Rep. 12): 

Wye find on the entire record that the American Committee and 

the various area or local committees are associated together for 

joint action on particular subjects. Together they constitute a 

voluntary association and one organization within the meaning of 

the term "organization? as set forth in section 3(2) of the statute." 

This ruling constituted an error of law. 

Section 3(2) of the Act provides (emphasis supplied): 

"The term torganization*? means an organization, corporation, 
company, partnership, association, trust, foundation, or fund; 
and includes a group of persons, whether or not incorporated, 


permanently or temporarily associated together for joint action 
on any subject or subjects.” 


Contrary to the Board, this section does not provide that two or more groups 
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which are in fact independent of one another constitute a single organization 
because they work or "“associatett together for a common objective. We think the 
purpose of the underlined phraseology was merely to insure that the Act would 
reach loosely knit groups as “organizationst - including groups without bylaws 
or constitutions, or which (like the ACPFB) have no members but operate through 
whatever persons choose to participate. The clause was not meant to make two 
or more organizations one. This is so for many reasons. 

(1) In the first place, section 3(2) refers to "a group of persons... 
associated together for joint action." The group is single. The word "asso- 
ciated" modifies the "persons? who constitute the group, not the group itself. 
The Board's version misreads the section as referring to several groups "asso- 
ciated't with each other, instead of to persons associated in a single group. 

(2) And the section must be interpreted with strict literainess. Otherwise 
it imposes guilt by association, contrary to constitutional principles and to 
deep-grained American traditions, and extends the Act to undefinable and un- 
tenable limits. Under the Board's interpretation, if organization X cooperates, 
even temporarily, with organization Y on a joint effort to achieve even a limited 
objective, then X, no matter how pure, is tarred by whatever happens to be wrong 
with Y. And X incurs liability under the Board's construction of the Act merely 
by an order against Y, since X and Y are, by the Board's definition,| one organi- 
zation by virtue of their association. Moreover, this liability can be incurred 
by X in a proceeding against Y to which X was not a party. So here the various 


Area Committees have been condemned under the Act as part of the ACPFB, even 


though none of them was a party to the proceeding. Likewise, the ACPFB has been 
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condemned for alleged conduct of the Area Committees in which the ACPFB did not 
participate, of which it was not aware, and over which it had neither actual 
nor theoretical control. 

(3) And how is registration to be accomplished if the Board is right? If 
X and Y are a single organization for the purpose of liability, then they are, 
by the same statutory definition, a single organization for the purpose of 
complying with the registration requirements of section 7. But the officers of 
X do not have the detailed information about ¥ which mst be put in a registra- 
tion statement under section 7. | 


(4) Finally, if the Board's construction is right, there is no point in 


having the Communist-front provisions of the Act. By the section 3(4) defini- 


tion, a Communist-front organization is, at a minimum, necessarily associated 
together with the Communist Party for joint action on some subject or subjects. 
It follows from the Board's theory that all Communist-front organizations are 
one organization with the Communist Party. Since the Communist Party has been 
ordered to register as a Communist-action organization, all Communist-front 
organizations share its liability, being, by the Boardts theory, one organiza- 
tion with the Party. Separate administrative proceedings against fronts are 


therefore superfluous. 


B. The Board Erred In Its Findings as to the Direction, 
Management and Supervision of the ACPFB. 


The Board's Misapplication of Section 13(£)(1) 
Section 13(f)(1) of the Act required the Board to take into consideration 
the extent to which persons active in the management, direction or supervision 
of the ACPFB are active in the management, direction or supervision of, or as 


representatives of, the Coumunist Party. 


5he 

In applying this subsection (Rep. 13), the Board found that "the entire 
organization (national and locals) is effectively under the management, direc- 
tion and supervision and controlled by members and representatives of the 
Communist Party't (Rep. 20). Since this finding coalesces the ACPFB and the Area 
Committees, it is, for reasons just canvassed, on that ground alone erroneous. 

Applying section 13(f)(1) to the ACPFB itself, the Board found that the 
ACPFB is "managed, directed and supervised by Abner Green and Harriet Barron; 
that both Green and Barron were members of the Communist Party at the time of 


the administrative hearing; and that Green "thas served as a representative of 


the Communist Party in operating the ACPFB. The Board also found that from 


1948 until 1952 the ACPFB's naturalization aid director was "Communist Party 
member Dorothy Strange." (Rep. 16.) As we later show, the findings of Party 
membership and representation are erroneous. But even if the findings were 
sound, they do not represent a proper application of subsection 13(£)(2). 


The key issue under 13(f)(1) is whether persons active in the management of 


representatives of the Communist Party.* The section does not apply merely be- 
cause managers of the accused organization are members of the Commnist Party, 
in the absence of evidence that they are also Party representatives in the or- 
ganization. Nor does the section apply merely because managers of the accused 
organization were once Party representatives. They mst be such Pepreeereatcnes 


in the present - i.e., at the time of the administrative hearing. 


*The section includes not only Party representatives, but also persons 
active in the management, direction or supervision of the Communist Party. 
Since there was no finding that anybody active in the ACPFB management had 
any managing, directing or supervising role in the Communist Party, we shall, 
for purposes of simplicity, limit the discussion to Party representatives. 
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As we have seen, the Board found that Green "has served as a representative 
of the Communist Party in operating /the ACPFB/" (Rep. 16). But it made no such 
finding in the present tense or as of the time of the hearing. This was not 
simply a language oversight. For on the same page of the Report, the Board is 
at pains to find that Green and Barron were members of the Communist Party at the 
time of the hearing, as well as previously. Moreover, the Board's finding as to 
Green's representative capacity derives from "the fact that Green became the top 
leader of /the ACPFB/ at the direction of the Commmnist Party" (Rep. 16).* 
This supposed direction of the Communist Party occurred in 1941 or 1942 (Rep. 
14-15). Obviously, even the Board realized that evidence that Green became 
Executive Secretary in 1941 by direction of the Communist Party cannot estab- 


lish that nineteen years later he was the Party*s representative. 


As to Barron and Strange, the Board does not even claim that they were 


ever representatives of the Communist Party. 
Hence there are no evidentiary findings which justified the Board in 
applying section 13(f)(1) adversely to the ACPFB. 


We now tum to the errors in the evidentiary findings. 


The Findings as to Green 
The findings regarding Green rest on testimony of John Lautner, an item in 


the Daily Worker, an item in Political Affairs, and testimony of Barbara Hartle. 


The Lautner Testimony. 
Lautner was a member of the Communist Party from 1929 to January 17, 1950 


*The Board asserts that its finding derives not only from this "fact" but 
also "from other evidence of recordtt (Rep. 16). ‘The "other evidence" is not 
identified, and the assertion that there is such other evidence is false. 
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(Rep. 53; Tr. 984). At the time of the hearing, he was a professional enti- 
Communist witness, deriving his income exclusively from the Department of 
Justice (Tr. 1794-95, 1801-02). 

The Board credited testimony by Lautner that he had seen Green at Communist 
Party meetings, the last of which was the 1948 Party convention. What went on 
at the meetings does not appear, It also credited Lautner'ts testimony that on 
later occasions (but necessarily before January 17, 1950) he saw Groen in the 
Communist Party's building. What happened at those occasions does a appear. 
(Rep. 13.) | 

The Board also credited testimony by Lautner that in 1942, he and one 
Landy, acting as Party representatives, adjudicated a dispute Setreen Green and 
Irving Novick, both of whom were then employed by the ACPFB. According to 


Lautner, he and Landy decided in favor of Green, removed Novick as "leader 


or “headtt of the ACPFB, and put Green in his place. What the dispute was about 


does not appear. (Rep. 1,.) 

Although one could hardly tell it from the Board's Report, Green flatly con- 
tradicted Lautner’s testimony on the adjudication, denying that the alleged 
episode had taken place (Tr. 4845-50, 6477, 6866-67), and testifying that 
Lautner's testimony on the subject was "completely falsett (Tr. 4845-46). Fur- 
thermore, the objective facts corroborated Green and were inconsistent with 
Lautner. For unimpeachable evidence establishes that Green became Executive 
Secretary (the top staff position) of the ACPFB in December 19413 he: was elected 
to that post by the ACPFB*s then Board of Directors; and he replaced! in that 
position not Novick, but Curt Swinburne, who had resigned after holding the job 


for about a year (R. Ex. 127, 126; Tr. 4819, 4823-24; Rep. 15). And’ the cross- 
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examination of Lautner amply revealed his sordid career (see, e.g., Tr. 1824- 
31). The Board's crediting of Lautner over Green is simply another example 
of its bias. 

The Court, however, need not resolve the issue of credibility because 
as a matter of law the Board was not permitted to rely on Lautner's testimony. 
On cross-examination, counsel for the ACPFB asked Lautner, “Where do you live? 
Lautner refused to answer; the hearing examiner refused to order him to answer; 
and the question went unanswered. (Tr. 1083-87.) This was a clear ‘denial of 
the right of cross-examination and constitutes reversible error. Alford v. 
United States, 282 U.S. 687, squarely so holds as to the exclusion of the 


identical question. Indeed, this case is more aggravated. For though Lautner 


supported his refusal to answer by claiming that he feared for his physical 


safety if he disclosed his residence, the examiner excluded questioning de- 
signed to expose the claim as insincere and preposterous (Tr. 1083-84, 1087-93). 
Even if Lautnerts testimony stands and is credited it does not' support the 
Board?’s conclusions. Attendance at some Communist Party meetings does not 
establish Party membership. Bridges v. United States, 199 F. 2d 811, 836, 
rev'd on other grounds, 346 U.S. 209. If the Party picked Green over Novick, 
it does not follow that Green was thereafter its representative in the ACPFB. 
Moreover, the claimed attendance at meetings did not go beyond 1948; the even 
more ambiguous visits to the Party's building did not go beyond January 19503 
and the claimed adjudication was in 1941 or 1942. All these events thus sub- 
stantially preceded the enactment of the Act and were far too remote to 
establish membership in the Communist Party during the decisive period. And, 


as we shall next see, the other evidence on which the Board found Green to be a 
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member and past representative of the Commmist Party is even flimsier. The 
Board's finding that Green was a member of the Commmist Party at the time of 
the hearing is baseless. And even the Board, as we have seen, could not find 
that he was a Party representative in the ACPFB at the time of the hearing. 

Items in the Worker and Political Affairs. 

The Board also relied on an item in the Daily Worker of September 7, 1938, 
referring to an Abner Green as a member of the Communist Party (Rep. 13). 

This was both hearsay and remote evidence. 

And it was utterly preposterous for the Board to regard as evidence that 
Green was a member of the Communist Party a reference in Political Affairs for 
February 1951 to the "devoted and indefatigable Abner Green" (Rep. 14). 

The Hartle Testimony. | 

The Board's finding that Green was a member of the Commmnist ss also 
rests on testimony of Hartle that Henry Huff told a Communist Party committee 
meeting between 1948 and 1950 that he had met with Green when the latter had 
visited Seattle (Rep. 15). This is obvious hearsay, as well as being remote 


and irrelevant. 


The Board finally finds, on the basis of Hartle’s testimony, that in 1953 


Green "was present at a luncheon meeting of the defendants in a Smith Act 
trial and there talked with Huff, one of the defendants in the trial, ttabout 
the work of the American Committee and of the progress . . . of the Northwest 
Committee for Protection of Foreign Born't (Rep. 15). We fail to see how this 
establishes that Green was a member or representative of the Communist Party. 
Moreover, the Board’s account is loaded. Hartle did not call the luncheon 


encounter a "meeting," but merely said that Green ate lunch with the Smith Act 
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defendants (Tr. 1597, 1599). And the Board suppresses Green's testimony that 
he happened to be at the lunch only because he had no other opportunity to 
discuss a deportation case with the defendants' trial attorney, that ‘he dis- 
cussed his business with the attorney apart from others while walking to a 
restaurant during the trial*s luncheon recess, and that the only discussion at 
the lunch was about the trial, with which the other persons there were 
completely preoccupied (Tr. 6257-63). | 

The Board finds (Rep. 15) that Hartlets testimony tended "to corroborate 
Lautner's testimony that Green became leader of /the ACPFB/ by decision of the 
Commmist Party and served therein as a representative of the Party. But there 


is nothing in Hartle's testimony which even remotely supports Lautner's story. 


Harriet Barron and Dorothy Strange 


The Boardts finding that Mrs. Barron was a member of the Communist Party at 


the time of the hearing rests on Lautner's testimony that he attended Party meet- 
ings with her in the 1930's and 1940%s and that in 1949 she visited him at his 
office in Party headquarters (Rep. 16). The testimony obviously does not support 
the finding. Moreover, for reasons already stated, Lautner's testimony may not 
be accepted because of the erroneous curtailment of his cross~exemination. 

The Board implies that Miss Strange was a Communist Party member from 1948 
to 1952, when she was naturalization aid director of the ACPFB (Rep. 16, 26). 

Markward testified that Strange was a member of the Commmist Party in 
Washington, D. C. prior to 1948, at which time she left Washington and went to 
New York to work for the ACPFB (Tr. 3161-64, 3196). There is, however, no evi- 
dence that Strange was a member of the Communist Party when she worked for the 


ACPFB. Moreover, the Board suppresses Green's uncontradicted testimony that 
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in 1948 Strange approached him and Miss Barron at an ACPF8 conference in Wash- 
ington; that he and Barron had never seen her before; that she asked for a job 
with the ACPFB, saying that she could not get work in Washington because she 
was a Negro; that when a vacancy arose soon after, the ACPFB hired her, at 
first on a three-month trial basis and as a receptionist; and that he and Mrs. 
Barron had never asked her if she was a Communist (Tr. 6081-86). 

C. The Board Erred In Its Findings of Support of the ACPFB 

by the Communist Party. 

The last basis for the Board's conclusion on the control component is its 
finding, purportedly under section 13(f)(2) of the Act (see Rep. 45), that the 
Commnist Party has given the ACPFB substantial aid and support (Rep. 49). 

The evidentiary findings on which this conclusory finding is pesed indis- 


criminately commingle instances of claimed pre-Act and post—Act support and of 


claimed support to Area Committees, as well as to the ACPFB (Rep. 45-46).* 


For these reasons alone the conclusory finding cannot stand. 

In addition, the evidence on the subject does not support a finding adverse 
to the ACPFB under subsection 13(f)(2), nor is the support of a kind and amount 
to justify therefrom any inference of Commnist Party control of the) ACPFB. 

As the uncontradicted evidence establishes, and as the Board itself recog- 
nizes (Rep. 46), the ACPFB has always sought financial support from the public 
generally, accepting donations from whoever will give it (supra, p. : 7 ). In 

*The "pattern't of support referred to in the first full paragraph at J.A. 
46 is based on testimony about the Area Committees, except as to the $2,000 
donation and favorable press references hereafter referred to. However, the 


paragraph simply refers to aid to the "respondent," meaning the ACPFB and the 
Area Committees erroneously considered by the Board to be a single organization. 
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April 1951, the Commnist Party gave the ACPFB an unsolicited check of 2,000 
to help finance the legal expense of the ACPFB's defense of certain Party 
leaders facing deportation charges (Rep. 46; A.G. Ex. 156-C). There is no 
evidence of any other monetary donation by the Commnist Party to the ACPFB.* 
The donation was obviously insignificant compared to the total mecesote and 
requirements of the ACPFB. And donations to the ACPFB by other organizations, 
including sums given by trade-unions for use in the defense of union members 
involved in deportation proceedings,was a commonplace (A.G. Ex. 24h, pp. 4-53 
Tr. 6237). | 
The other support of the ACPFB (not including the Area Committees ) found by 

tite Board consists of items in the Party press reporting ACPFB affairs and ac=- 
tivities and making favorable references to the ACPFB. (Rep. 47-h8«) There is 


me fersaence that the ACPFB ever solicited compliments from the Commnist Party. 


Furthermore, as the Board admits (Rep. 47), the ACPFB has received rumerous 
compliments and extensive support from non-Communist sources, including the 
Department of Justice (supra, p. g ) and a New York Times editorial stating, 
"The American Committee for Protection of Foreign Born deserves nonpartisan 
support" (R. Ex. 734). | 

Since the ACPFB steadfastly opposed deportations for Commies ‘Party 
membership or other political grounds, the Party’s commendations were natural 
and convey no sinister significance. 

We submit that favorable press references do not constitute support of an 
organization within any legitimate reading of 13(f)(2). In any event, the favor- 


able reference to the ACPFB by the Cotmmnist press did not equal, much less 


“The Board also refers to Party donations of $35.00 and $50.00 to the Los 
Angeles Committee for Protection of Foreign Born (Rep. 46, ftn.). 
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overshadow, favorable references to the ACPFB by the non-Communist press (R. Ex. 
134, 136, 173, 228), nor are they, by any rational standards, indicative of 


Commmist Party control of the ACPFB. 


D. The Record Negates Commmnist Party Control of the ACPFB. 

In the Commmist Party case, the Court defined subjection to control for 
the purposes of the Act as being "a disposition unerringly to follow the 
dictates fet the controller/. » not by the exercise of independent judgment on 
the extrinsic appeal that those dictates carry, but for the reason that they 
emanate from that /controller/.'* 367 U.S. at 39-40, emphasis supplied. The 
Board is unable to cite any instance in which the ACPFB received any dictates 


from the Communist Party or in which the ACPFB adopted programs or policies 


for reasons other than those arising from its own independent judgment. Thus 


meaningful evidence of control is lacking. 

Moreover, the undisputed evidence as to the structure and ies of 
the ACPFB negatives the existence of outside control. The governing body of 
the ACPFB, which elects its officers and defines its policies, is the Annual 
Conference. And anybody, without exception, may participate in the Conference 
and have full voting rights therein merely by attending and paying ai regis- 
tration fee of $2.00. (See supra, nm 3 «) 

Of course Abner Green conducted the day-to-day operations of the ACPFB. But 
there is not the slightest evidence that in doing so he ever departed from 
policies established by the open, uncontrolled Conferences. Nor were the imple- 
mentations of Conference policy concealed from the Conference or the public. On 


the contrary, the Board's evidence of ACPFB activities and policies comes for the 
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most part from ACPFB publications, including those authored by Green. 

Similarly, the uncontradicted evidence establishes that anybody who 
chooses to do so can participate in the day-to-day work of the ACPFR, and that 
no political conditions on such participation are imposed (supra, pier De 
Finally, the uncontradicted evidence establishes that Communist doctrine was 
never discussed or promoted at ACPFB meetings and affairs (Tr. 4614, 4712-16, 
4940-44, 5801). 


The Act Is Unconstitutional on Its Face 
and as Applied. 


A. The First Amendment. 


In Communist Party v. S. A. C. Be, 367 U.S. 1, the Court upheld the 


validity of a registration order under the Act against the Commmist Party as a 
Commmnist-action organization. The decision established, however, thet the 
Act*s registration requirements intrude into the First Amendment area and mist 
conform to First Amendment principles. A governmental requirement of registra- 
tion "may in some circumstances affront the constitutional guarantee of free 
expression" (at 89); registration may not be attached as a condition to the 
exercise of free speech and association (at 90); compulsory disclosure of an 
orgenization's private affairs must be justified by public interests of a 
sufficient magnitude to outweigh the freedom of individual action (at 90-93). 
The Court held that the order against the Commmist Party was valid as a 
reasonable accommodation of "tthe exigencies of self-preservation sna the values 
of liberty" (at 96) by protecting the national security against what Congress 
could reasonably consider a dangerous, foreign controlled conspiracy, seeking by 


illicit means to overthrow the government and substitute a puppet totalitarian 
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dictatorship. The Court stated, however, that its holding did not apply to 
organizations which were not so controlled and did not engage in such endangering 
conduct (at 104). It warned, "Individual liberties fundamental to American 
institutions are not to be destroyed under pretext of preserving those institu- 
tions, even from the gravest external dangers" (at 96). It said that Congress 
could not "impose similar requirements upon any groups which pursues; unpopular 
political objectives or which expresses an unpopular political ideology" (at 
104); and that its holding did not validate any attempt "to impose stifling 
obligations upon the proponents of a particular political creed as sach, or 
even to check the importation of particular political ideas from abroad for 


propagation here't (at 105). 


Thus the Court utilized its First Amendment "balancing" test, applying the 


principle that statutes controlling speech and association are velid only if the 
gravity of the evil sought to be prevented, discounted by its improbability, 
justifies the particular invasion of First Amendment rights. Dennis v. United 
States, 341 U.S. 49k, 510. : 

In this case, the only activities of the ACPFB which induce the registration 
order are its defense of aliens, including Commnists, in deportation or denat— 
uralization cases and its appeals to public opinion for changes in our immigra- 
tion laws. Even the Board did not find, nor could any one rationally find, that 
the ACPFB's activities endanger the security of the nation, promote dnsurrection, 
spread Communist doctrine, recruit members for the Communist Party, or are incon- 
sistent with the maintenance of a free, democratic society. On the contrary, as 


we have seen, the ACPFB promotes principles of humanity and the cause of justice. 
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Thus there is no "evil" which the Board's Order will prevent and which the 
government may suppress to justify the invasion of free speech end association. 

As Abner Green testified (Tr. 6278), if the registration order becomes 
final, the result will be to "remove from the scene an organization dedicated 
essentially to the principle of seeking to correct what injustices may arise 
in this country as a result of the implementation of law and administrative 
procedures in dealing with non-citizens and naturalized citizens." Aliens who 
need defense will be deprived of it. ‘The Board and the Department of Justice 
will not defend the aliens whom the ACPFB has defended. And in view of the fate 
meted out to the ACPFB, no other private organization can be expected to do so. 
A voice seeking amelioration of our immigration laws will be aSlenced™ There 
will be no curtailment of acts prejudicial to the security of the state because 
there were none to begin with. No evil and no danger is presented by defense of 
the legal rights of aliens and by peaceable agitation for Ieeiedattive change. 

The Board found that the ACPFB is substantially controlled by the Communist 
Party for the purpose of fighting against the deportation of Party members. 
Even if there were grounds for this canard, it would not matter. Perhaps 
recent decisions indicate that Commmists do not have the same constitutional 
rights as others. But we have not reached the point of denying to Communists 
the right to defend themselves in legal proceedings or to seek to sway public 
opinion against anti-Commnist legislation. Nor do such activities subvert 


the Constitution or endanger the national security. 


B. Due Process. 
Under section 3(4) of the Act, a Communist-front organization must be 


controlled by a Communist-action organization and mst be operated for the 
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purpose of giving aid and support to a Communist—action organization, a Commnist 
foreign government, or the world Communist movement. The Board held that the 
ACPFB was, as of June 27, 1960, the date of its order, controlled by the Com- 
mmist Party. It was, therefore, an essential predicate to holding the ACPFB 
liable under the Act that the Communist Party be a Communist—action organization. 

No evidence was introduced at the hearing that the Commnist Party is a 
Communist-action organization. Instead, the Board held that the ACPFB was 
bound by the Board's determination, made in a prior proceeding against the 
Commnist Party, that the latter organization was a Commmnist-action organiza 


tion (Rep. 1, ftn. 2). 


If the Act does not permit this means of dispensing with proof of an 


element indispensable to liability, then obviously the Order against the ACPFB 
must be set aside because of a fatal deficiency of proof and because of the 
Board's legal error of construction. If the Board’s course was authorised by 
the Act, then the Act is unconstitutional as a violation of due apes 

The Board's determination against the Communist Party was made in a pro= 
ceeding to which the ACPFB was not a party. The holding that the determination 
bound the ACPFB therefore denied the ACPFB the opportunity to confront witnesses 
end otherwise to defend itself against an allegation essential to liability. 
This procedure was invalid under Kirby v. United States, 174 U.S. 47, holding 
that a defendant charged with receiving stolen goods cannot constitutionally 
be bound, on the issue of whether the goods were stolen, by the conviction of 
the thieves. 

The Board's theory was that the ACPFB is bound by the Asterminatton in the 


Communist Party case because of the Board's finding as to the relationship 
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between the Party and the ACPFB —- i.e., the finding that the Party ‘substan- 


tially controls the ACPFB. But such a relationship is no closer than that 
between a receiver of stolen goods and the persons who did the stealing. 
Moreover, the situation here is more aggravated. The Board’s determination 
in the Commmist Party case was of the nature of the Party on April 20, 1953, 
the date of the Board's order against the Party (J. A. 1, ftn. 1). ‘The 
Commmnist Party itself did not, and had no opportunity to, litigate whether it 
was a Communist-action organization on June 27, 1960, the date of the Order 
against the ACPFB. Nor has there ever been any determination that the Communist 


Party was a Commmist-action organization on June 27, 1960. 
CONCLUSION 


The Order of the Board should be set aside. 


Respectfully sutmitted, 


Joseph Forer 
711 Wth St. N. W., 
Washington, D. C. ; 
Attorney for Petitioner 


APPENDIX 
STATUTE INVOLVED 

Pertinent provisions of the Subversive Activities Control Act of 1950 
(which is Title I of the Internal Security Act of 1950), as emended,' 64 Stat. 
987, 50 U.S.C. 781, et seq., are as follows. (The Act's section numbers are 
followed by the appropriate section numbers of 50 U.S.C. in brackets.) 

Sec. 2/7817. As a result of evidence adduced before various committees 
of the Senate and House of Representatives, the Congress hereby finds that - 

(1) There exists a world Communist movement which, in its origins, its 
development, and its present practice, is a world-wide revolutionary movement 
whose purpose it is, by treachery, deceit, infiltration into other ae 
(governmental and otherwise), espionage, sabotage, terrorism, and any other 


means deemed necessary, to establish a Communist totalitarian dictatorship 


in the countries throughout the world through the medium of a world-wide 


Communist organization. 

(2) The establishment of a totalitarian dictatorship in any country 
results in the suppression of all opposition to the party in power, the sub- 
ordination of the rights of individuals to the state, the denial of fundamental 
rights and liberties which are characteristic of a representative form of 
government, such as freedom of speech, of the press, of assembly, and of 
religious worship, and results in the maintenance of control over the people 
through fear, terrorism, and brutality. 

(3) The system of government known as a totalitarian dictatorship is 
characterized by the existence of a single political party, organized on a 


dictatorial basis, and by substantial identity between such party and its 


1A 


policies and the government and governmental policies of the country in 
which it exists. 

(4) The direction and control of the world Communist movement is vested 
in and exercised by the Communist dictatorship of a foreign country. 

(5) The Commnist dictatorship of such foreign coumtry, in exercising 
such direction and control and in furthering the purposes of the world 
Communist movement, establishes or causes the establishment of, and utilizes, 
in various countries, action organizations which are not free and independent 
organizations, but are sections of the world-wide Communist organization and 
are controlled, directed, and subject to the discipline of the Commmist 


dictatorship of such foreign country. 


(6) The Commnist action organizations so established and utilized in 


various countries, acting under such control, direction, and discipline, en- 
deavor to carry out the objectives of the world Communist movement by bringing 
about the overthrow of existing governments by any available means, inc Inding 
force if necessary, and setting up Communist totalitarian dictatorships which 
will be subservient to the most powerful existing Communist totalitarian dic- 
tatorship. Although such organizations usually designate themselves as 
political parties, they are in fact constituent elements of the world-wide 
Communist movement and promote the objectives of such movement by conspiratorial 
and coercive tactics, instead of through the democratic processes ofa free 
elective system or through the freedom-preserving means employed by * political 


party which operates as an agency by which people govern themselves. 


(7) In carrying on the activities referred to in paragraph (6) of this 
section, such Commmist organizations in various countries are organized on a 
secret, conspiratorial basis and operate to a substantial extent through 
organizations, commonly known as "Commmist fronts," which in most instances 
are created and maintained, or used, in such manner as to conceal the facts 
as to their true character and purposes and their membership. One result of 
this method of operation is that such affiliated organizations are able to 
obtain financial and other support from persons who would not extend such 
support if they knew the true purposes of, and the actual nature of! the 
control and influence exerted upon, such "Communist fronts." 3 

(8) Due to the nature and scope of the world Commnist movenent, with 
the existence of affiliated constituent elements working toward common objec- 


tives in various countries of the world, travel of Communist members, re- 


presentatives, and agents from country to country facilitates communication 


and is a prerequisite for the carrying on of activities to further the 
purposes of the Communist movement. | 

(9) In the United States those individuals who knowingly and wilfully 
participate in the world Communist movement, when they so participate, in 
effect repudiate their allegiance to the United States, and in effect transfer 
their allegiance to the foreign country in which is vested the aiection and 
control of the world Communist movement. 

(10) In pursuance of commmism's stated objectives, the most powerful 
existing Communist dictatorship has, by the methods referred to above, already 


caused the establishment in numerous foreign countries of Communist; totalitarian 


dictatorships, and threatens to establish similar dictatorships in still 


other countries. 

(11) The agents of commmism have devised clever and ruthless espionage 
and sabotage tactics which are carried out in many instances in form or manner 
successfully evasive of existing law. 

(12) The Communist network in the United States is inspired and controlled 
in large part by foreign agents who are sent into the United States ostensibly 
as attaches of foreign legations, affiliates of international prcainat ices 
members of trading commissions, and in similar capacities, but who use their 
diplomatic or semidiplomatic status as a shield behind which to engage in 
activities prejudicial to the public security. 

(13) ‘There are, under our present immigration laws, numerous aliens who 
have been found to be deportable, many of whom are in the subversive, criminal, 
or immoral classes who are free to roam the country at will without supervision 
or control. 

(14) One device for infiltration by Commnists is by procuring naturali- 
zation for disloyal aliens who use their citizenship as a badge for admission 
into the fabric of our society. 

(15) The Communist movement in the United States is an organization 
numbering thousands of adherents, rigidly and ruthlessly disciplined. Awaiting 
and seeking to advance a moment when the United States may be so far extended 
by foreign engagements, so far divided in counsel, or so far in industrial or 


financial straits, that overthrow of the Government of the United States by 


force and violence may seem possible of achievement, it seeks converts far and 
wide by an extensive system of schooling and indoctrination. Such preparations 
by Communist organizations in other countries have aided in supplanting existing 
governments. The Communist organization in the United States, pursuing its 
stated objectives, the recent successes of Communist methods in other countries, 
and the nature and control of the world Communist movement itself, reser a 
clear and present danger to the security of the United States and to the 
existence of free American institutions, and make it necessary that Congress, 
in order to provide for the common defense, to preserve the sovereigrity of the 
United States as an independent nation, and to guarantee to each State a 
republican form of government, enact appropriate legislation recognizing the 
existence of such world-wide conspiracy and designed to prevent it from 
accomplishing its purpose in the United States. : 

Sec. 3 [782_7. For the purposes of this title - 


* % * 


(2) The term "organization" means an organization, corporation, company, 


partnership, association, trust, foundation, or fund; and includes a group of 
persons, whether or not incorporated, permanently or temporarily associated 
together for joint action on any subject or subjects. 

(3) The term "Commnist-action organization" means - 

(a) any organization in the United States (other than a diplomatic 
representative or mission of a foreign government accredited as such by the 


Department of State) which (i) is substantially directed, dominated, or 


controlled by the foreign government or foreign organization controlling the 
world Commmist movement referred to in section 2 of this title, and’ (ii) 
operates primarily to advance the objectives of such world Communist movement 
as referred to in section 2 of this title; and | 

(b) any section, branch, fraction, or cell of any organization defined 
in subparagraph (a) of this paragraph which has not complied with the 
registration requirements of this title. 


(4) The term "Commnist-front organization" means any organization in 


the United States (other than a Communist-action organization as defined in 


paragraph (3) of this section) which (A) is substantially directed, dominated, 


or controlled by a Commmist-action organization, and (B) is primarily 
operated for the purpose of giving aid and support to a Coumunist-action 
organization, a Communist foreign government, or the world Communist, movement 
referred to in section 2 of this title. 

* + % 

(14) The term "world communism means a revolutionary movement the 
purpose of which is to establish eventually a Conmunist totalitarian dictator- 
ship in any or all the countries of the world through the medium of ‘an 
internationally coordinated Commnist movement. 

(15) The terms "totalitarian dictatorship" and "totalitarianism™ mean 
and refer to systems of government not representative in fact, sienantentaed 
by (A) the existence of a single political party, organized on a dictatorial 
basis with so close an identity between such party and its policies and the 


governmental policies of the country in which it exists, that the party and 


the government constitute an indistinguishable unit, and (B) the forcible 


suppression of opposition to such party. 


Sec. 7 [786 7. 


(o) Each Communist-front organization (including any aeeokten 
required, by a final order of the Board, to register as a Communist-front 
organization) shall, within the time specified in subsection (c) of this 
section, register with the Attorney General, on a form prescribed by him 
by regulations, as a Communist-front organization. ! 


% * % 


(a4) The registration made under subsection (a) or (b) shall be accompanied 


by a registration statement, to be prepared and filed in such manner and form 
as the Attorney General shall by regulations prescribe, containing the 
following information: | 

(1) The name of the organization and the address of its principal office. 

(2) ‘The name and the last-known address of each individual who is at the 
time of filing of such registration statement, and of each individual who was 
at any time during the period of twelve full calendar months next preceding 
the filing of such statement, an officer of the organization, with the designa- 
tion or title of the office so held, and with a brief statement of the duties 
and functions of such individual as such officer. | 

(3) An accounting, in such form and detail as the Attorney General shall 


by regulations prescribe, of all moneys received and expended (including the 


sources from which received and the purposes for which expended) by 'the 
organization during the period of twelve full calendar months next preceding 
the filing of such statement. 

* % * 

(5) In the case of any officer or member whose name is required to be 
shown in such statement, and who uses or has used or who is or has been ; 
known by more than one name, each name which such officer or member uses or 
has used or by which he is known or has been known. 

(6) A listing, in such form and detail as the Attorney General shall by 
regulation prescribe, of all printing presses and machines including but not 
limited to rotary presses, flatbed cylinder presses, platen presses, lithographs, 
offsets, photo-offsets, mimeograph machines, multigraph machines, maltilith 
machines, duplicating machines, ditto machines, linotype machines, intertype 
machines, monotype machines, and all other types of printing presses » typesetting 
machines or any mechanical devices used or intended to be used, or capable of 
being used to produce or publish printed matter or material, which are in the 
possession, custody, ownership, or control of the Communist—action or Commmist— 
front organization or its officers, members, affiliates, seneenien: group, or 
groups in which the Commmnist-action or Communist-front orgenization, its 
officers or members have an interest. 


* * * 


Sec. 9 [788 7. (a). The Attorney General shall keep and maintain separate- 


ly in the Department of Justice- 


* 


(2) a "Register of Communist-front Organizations"t, which shall include 
(A) the names and addresses of all Commnist-—front organizations registered 
under section 7, and (B) the registration statements and annual reports filed 


by such organizations thereunder. 


(b) Such registers shall be kept and maintained in such manner as to be 


open for public inspection ... . 
* * # 

Sec. 13 ['792_/.(a). Whenever the Attorney General shall have reason to 
believe that any organization which has not registered under subsection (a) or 
subsection (b) of section 7 of this title is in fact an organization of a kind 
required to be registered under such subsection, or that any individual who has 
not registered under section 8 of this title is in fact required to register 
under such section, he shall file with the Board and serve upon such organization 
or individual a petition for an order requiring such organization or Andividuel 
to register pursuant to such subsection or section, as the case may be. Each 
such petition shall be verified under oath, and shall contain a statement of 
the facts upon which the Attorney General relies in support of his prayer for 
the issuance of such order. 

* % * 

(f) In determining whether any organization is a "Commnist-front 
organization", the Board shall take into consideration- 

(1) the extent to which persons who are active in its Renee direction, 
or supervision, whether or not holding office therein, are active in the marrage- 
ment, direction, or supervision of, or as representatives of, any Commmist- 


action organization, Communist foreign government, or the world Communist 
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movement referred to in section 2; and 

(2) the extent to which its support, financial or otherwise, is derived 
from any Commnist-action orgenization, Communist foreign government, or the 
world Communist movement referred to in section 2; and 

(3) the extent to which its funds, resources, or personnel are used to 
further or promote the objectives of any Communist-action organization, Com=- 
munist foreign government, or the world Communist movement referred to in 
section 23; and 

(4) the extent to which the positions taken or advanced by it from time 
to time on matters of policy do not deviate from those of any Communist-action 
organization, Communist foreign government, or the world Communist movement 


referred to in section 2. 


(g) If, after hearing upon a petition filed under subsection (a) of 


this section, the Board determines- 

(1) that an organization is a Communist-action organization es a 
Communist-front organization, as the case may be, it shall make a report in 
writing in which it shall state its findings as to the facts and shall issue 
and cause to be served on such organization an order requiring such 
organization to register as such under section 7 of this aosere) 

* *% * | 

Sec. 14 IE 793 ].(a)- The party aggrieved by any order entered: by the 
Board under subsections (g), (h), (i), or (j) of section 13, or subsection (f) of 
section 13A, may obtain a review of such order by filing in the United States 
Court of Appeals for the District of Columbia, within sixty days from the date 


of service upon it of such order, a written petition praying that the order of 
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the Board be set aside. A copy of such petition shall be forthwith transmitted 
by the clerk of the court to the Board, and thereupon the Board shal? file in 
the court the record in the proceeding, as provided in section 2112 of Title 28. 
Upon the filing of such petition the court shall have jurisdiction of the pro- 
ceeding and shall have power to affirm or set aside the order of the’ Boards; but 
the court may in its discretion and upon its own motion transfer any action so 
commenced to the United States Court of Appeals for the circuit wherein the 
petitioner resides. The findings of the Board as to the facts, if supported by 
the preponderance of the evidence, shall be conclusive. If either party shail 
apply to the court for leave to adduce additional evidence, and shall show to 
the satisfaction of the court that such additional evidence is material, the 
court may order such additional evidence to be taken before the Board and to be 
adduced upon the proceeding in such manner and upon such terms and conditions 
as to the court may seem proper. The Board may modify its findings as to the 
facts, by reason of the additional evidence so taken, and it shall file such 
modified or new findings, which, if supported by the preponderance of the 
evidence shall be conclusive, and its recommendations, if any, with respect to 
action in the matter under consideration. ... 
% x 
Sec. 16 ['795_/. Nothing in this title shall be held to make the pro- 


visions of the Administrative Procedure Act inapplicable to the exercise of 


functions, or the conduct of proceedings, by the Board under this title. 
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QUESTIONS PRESENTED 


1. Whether the finding of the Subversive Activities Control 
Board that the petitioner is substantially directed, dominated, 
or controlled by the Communist Party (U.S.A.) was supported 
by a preponderance of the evidence before the Board. 

2, Whether the finding of the Board that the petitioner is 
primarily operated for the purpose of giving aid and support 
to the Communist Party was supported by a preponderance of 
the evidence before the Board. 

3. Whether an organization is a “Communist-front” within 
Section 3(4) of the Communist Control Act when on the op- 
erating level, national and local, it is staffed largely by members 
and representatives of the Communist Party, who direct and 
control its activities with the purpose and effect of aiding 
and supporting the Communist Party. 

4. Whether the Board committed reversible error in the 
admission and utilization of evidence. 

5. Whether the registration requirements of 50 U.S.C. 786 
infringe the rights of the petitioner, or of the persons par- 
ticipating in its activities or supporting it, under the First 
Amendment. 

6. Whether the petitioner was entitled under the Fifth 
Amendment to relitigate in this proceeding the question 
whether the Communist Party is a “Communist-action organi- 
zation” within the Act. 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15960 


AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN 
Born, PETITIONER 


v. 
Susversive Activities Controt Boarp, RESPONDENT 


ON REVIEW OF ORDER OF THE SUBVERSIVE ACTIVITIES 
CONTROL BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


This proceeding was begun by a petition of the Attorney 
General for an order by the Subversive Activities Control 
Board determining that the American Committee for Protec- 
tion of Foreign Born is a Communist-front organization within 
Section 3 of the Subversive Activities Control Act and as such 
is required to register under Section 7 of the Act. The Board 
issued a Report and Order determining the American Commit- 
tee to be a Communist-front organization and ordering it to 
register. The Report and Order were dated June 27, 1960, 
(Supplemental Joint Appendix) and thereafter the American 
Committee filed a petition for review (J.A. 16). 

The Board’s Report and Report on Reconsideration, con- 
tained in the Supplementary Joint Appendix set out the vari- 
ous procedural steps in the administrative proceedings. 

Since one question discussed at length in the briefs is whether 
the findings of the Board were supported by a preponderance 

(1) 


2 


of the evidence, we shall not at this stage set out the evidence 
in detail and shall limit ourselves, in the main, to an abbrevi- 
ated statement of the findings and conclusions contained in 
the Report. 

The American Committee is an organization which has ex- 
isted in the United States since 1932 or 1933, with headquarters 
in New York City.’ Its activities have centered around the 
foreign born with considerable effort and attention to the legal 
and propaganda, defense of individuals involved in deportation 
and denaturalization cases. A substantial number of those 
defended and in whose behalf the Committee has worked have 
been members of the Communist Party and individuals ac- 
cused of being members (Report, 5). 

The Attorney General produced before the Board evidence 
as to the personnel and activities of various local committees 
“for Protection of Foreign Born,” which he alleged to be affili- 
ated branches and chapters of the American Committee (Re- 
port, 5). As to the local committees the Board stated: 

“We find on the entire record that the American Commit- 
tee and the various area or local committees are associated 
together for joint action on particular subjects. Together 
they constitute a voluntary association and one organization 
within the meaning of the term ‘organization’ set forth in 
section 3(2) of the statute”, Report, 12, footnote omitted). 

One Abner Green, the Board found, was the top functionary 
of the national organization (American Committee) and the 
most influential official in its management and operation. 
There was evidence that he was a member of the Communist 
Party and that in late 1941 he became the factual head of the 


‘The Board did not find it necessary to determine the exact origin of the 
American Committee. There was evidence indicating that in part at least 
it was a descendant or grew out of the International Labor Defense, which 
was the American section of the International Red Aid (Report. 22). There 
was also evidence indicating that the Michigan Committee for Protection of 
Foreign Born was an off-shoot of the Civil Rights Congress in that city 
(Report, 23). 

? There was testimony to 2 “good deal of cooperation” among the locals 
and between the locals and the national office. Report. 11. There were 
also references to the problems and plans, and scopes of work of the 
American Committee and of the locals as being “identical” and “parallel.” 
Report, 12. 
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Committee and its executive secretary as the result of a Com- 
munist Party decision (Report, 13-15). The Board also 
found that Green was a Party member at the time of the hear- 
ing (1955-1956), and that Harriet Barron, the administrative 
secretary, was also a Party member (Report, 16). It further 
found: 
“The record indicates, and respondent [petitioner] 
did not present any substantial evidence to the con- 
trary, that the persons holding the position of execu- 
tive secretary in the branches have, like Green in the 
national organization, been primarily and principally 
active in the management, direction, and supervision 
of the work and activities on the branch level” (Report, 
18), and that 
“This record requires the conclusion that the effec- 
tive management, direction, and supervision of the 
local branch of respondent [petitioner] are substan- 
tially and primarily performed by and are under the 
control of members and representatives of the Commu- 
nist Party. In view of our findings supra as to the 
leadership of the national organization it follows that 
the entire organization (national and locals) is effec- 
tively under the management, direction and supervision, 
and controlled by members and representatives of the 
Communist Party” (Report, 20, footnote omitted). 


The Report goes on to state that the Communist Party of 
the United States has had a continuing policy involving the 
foreign born, to seek to prevent denaturalization and deporta- 
tion of officers and members of the Party, and to win the 
goodwill of the foreign born and obtain from them adherents 
and support of the Party and Party programs, and that it has 
been the policy to carry out and advance these aims and pur- 
poses through an “independent” organization not a part of 
the Communist Party as such. Pages 21, 22. 

The Report summarizes evidence that the Party was active 
in the organization of the Northwest Committee for Protection 
of Foreign Born,* and assigned Marion Kinney, a Party func- 


Sater called, “Washington State Committee for Protection of Foreign 
Gorn.” 
656957 —62——2 
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tionary, to work in it (Report, 22-23). Also, the Party sup- 
ported the Michigan Committee and the New England 
Committee, which Abner Green took an active part in forming 
(Report, 11, 23-24). 

Abner Green testified that the American Committee and 
he personally took the initiative in forming the Midwest Com- 
mittee for Protection of Foreign Born. in Chicago (Tr. 5144-— 
51).4 And there was evidence that the executive secretary of 
the Western Pennsylvania Committee was a Party member 
and so was the administrative secretary (Report, 19). 

According to excerpts from publications of the American 
Committee, chiefly written by Abner Green, and from Party 
publications, the position taken by the American Committee, 
not only in deportation and naturalization matters, but also 
on such topics as the Smith Act, the Taft-Hartley Act, the 
Rosenberg case, and foreign policy have been the same as the 
Party position (Report, 29-38). The Report states: 


“It is significant that respondent [petitioner] has 
taken and advanced views and policies on matters out- 
side of and beyond the field of the foreign born; that in 
each instance of record such views and policies have 
been in areas involving either directly or indirectly the 
Communist Party of the United States and favorable 
to the Party; and, that in such views and policies, as 
well as in its views and policies in the field of the foreign 
born respondent [petitioner] has paralleled the views 
and policies of the Communist Party and has not in any 
instance deviated therefrom. We find that the clear 
preponderance of the evidence establishes that the pur- 
poses of respondent have been to aid and support the 
Communist Party.” (Report. 38) 

The Board further found: 

“The conclusion is clear from this record that such 

things as the expenditure of respondent’s [petitioner’s] 


funds, the pitch or line to be taken in its published ma- 
terial, the selecting of day to day activities and of em- 


4 Green testified that the American Committee took the initiative “in dif- 
ferent ways” in organizing locals. Report, 11. 
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phasis to be given in the campaigns, and the amount of 
effort to be applied in deportation and denaturalization 
cases, rest with and are controlled by Abner Green and 
the other Communist Party people holding the admin- 
istrative positions in the organization. The set-up is 
such that the organization can be run for Communist 
Party purposes as found supra” (Report, 42). 


In the coutp of its Report, the Board found that the peti- 
tioner had aided and supported the Party by defending a num- 
ber of members of the Party’s top-ranking committee and also 
a number of other well-known Party members (Report, pp. 43- 
45), and that a substantial part of the American Committee’s 
activities had also rendered aid and support to the Party by 
campaigning for the elimination of provisions of the immigra- 
tion laws under which alien members and officers of the Party 
are deportable, and by legal and propaganda defense of such 
persons when actually involved in deportation proceedings, 
and by instigating protests against Government officials when 
deportation charges have been brought against Communists 
(Report, 45). 

Conversely, the Board also found that the Party supported 
the American Committee by providing it with leadership, by 
organizing branches of the Committee, and by discussions of 
Party leaders with leaders of the Committee of the Commit- 
tee’s operations (Report. 45). Other forms of support have 
been instructions by the Party to its members to contribute 
to the Committee, by some direct financial contributions by 
the Party or its officials, by circulating the Committee’s lit- 
erature and selling tickets to its affairs, and by giving favorable 
publicity in the Party press to the Committee’s operations 
(Report, 46).° 

The Board found that “throughout respondent’s [petition- 
er’s] existence there has been a clear intent and purpose of 
the Communist Party to aid, promote, and support respondent, 


*In the main petitioner seems to have drawn financial support from the 
general public and from organizations whose members had problems under 
the immigration and naturalization laws. See Report, 40, 46. 

“There has been no adverse criticism of the petitioner in the Party press. 
Report, 48. 
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and we find further that the aid and support given by or 
emanating from the Party has been substantial” (Report, 49). 

In conclusion the Board found that “respondent [petitioner] 
has been and is (i) substantially directed, dominated, or con- 
trolled by the Communist Party of the United States, a Com- 
munist-action organization as defined in section 3(3) of the 
Act, and (ii) primarily operated for the purpose of giving 
aid and support to such Communist-action organization” Re- 
port, 51. 

Accordingly, it ordered the American Committee for Pro- 
tection of Foreign Born to register as a Communist front organ- 
ization pursuant to the said Act. 


STATUTE INVOLVED 


The relevant portions of the Subversive Control Act, (50 
U.S.C. 781 et seq.) appear in the appendix to petitioner’s 
brief, pp. LA-11A4. In the Appendix hereto we reprint Section 
13(b) of the Act. 

SUMMARY OF ARGUMENT 


1. The Board’s finding that the American Committee for 
the Protection of Foreign Born and the various local com- 
mittees constitute one “organization” within Section 3(2) of 
the Act because they are associated together for joint action 
on particular subjects is supported by a preponderaice of the 
evidence. Groups of people and the members of the several 
groups are “associated” when they cooperate and have com- 
munications and contacts directed toward a common end or 
ends. Groups of people, or their members, may be “asso- 
ciated” even though no one group or no one person has au- 
thority to give orders to the others. 

In this case the evidence showed that in a number of in- 
stances individual men or women held offices in both the 
national committee and in one of the local committees. The 
Lamp, the American Committee's official publication, reported 
activities of the local committees on a nation-wide basis as if 
the locals were “parts” or “affiliates” of one nation-wide or- 
ganization. There was 2 consistent program of reciprocal aid 
and support between the national committee and the locals 
and of cooperation which amounted to a working alliance or 
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association and made the whole, national office and locals, 
“associated” and an “organization” within Section 3(2) of the 
Act. 

2. By a preponderance of the evidence the petitioner was 
shown to be a “Communist-front organization” within the Act, 
as being “substantially directed. dominated, or controlled” by 
the Communist Party and as being “primarily operated for 
the purposes of giving aid and support” to the Party. 

The essential element of a “front” is concealment of the fact 
that it is controlled for the Party and is operated to aid and 
support the Party, so it is not necessary to bring it within the 
Act that the “front” should preach Communist doctrine or 
violent overthrow of the Government. 

a. Control. On the evidence the Communist Party con- 
trolled the American Committee because the key officers and 
staff members who directed the daily operations of the peti- 
ticner, on both national and local levels, were shown to be 
Party members, and, in some instances, the Party put them in 
their positions. Abner Green, who dominated the petitioner’s 
operations from 1941 or 1942 up to and inelnding the hearing 
before the Board in 1955-1955 was shown to be a Party mem- 
ber by credible evidenes of his attendance at Pariy meetings 
and by evidence that his writings and statements followed 
the same line as the Party press. It was proved by credible 
evidence that it was a Party decision which put Green in his 
position in the American Committee. The evidence was that 
the position taken and advanced by the petitioner did not 
deviate from those taken and advanced by the Party. 

There was also evidence on wheh the Board properly found 
that the persons who directed the day-to-day operations of 
various local Committees were Party members. 

b. Aid and support. The Board could, and did, properly 
infer that the petitioner was primarily operated with the pur- 
pose of aiding and supporting the Party. the persons who di- 
rected those operations being in many instances Party 
members, and also because the operations were so directed as 
to advance the aims of the Party. A large part of the work of 
the American Committee #&h the defense of persons liable to 
deportation on charges of Party membership, past or present, 
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including a number of prominent Party officials and members, 
and agitation for amendment of the immigration and naturali- 
zation laws, which would benefit the Party. The fact that 
the Committee also defended in deportation proceedings 
persons not charged with Party membership is not evidence to 
the contrary, for to remain a “front” it had to defend such 
cases. and that activity also served the Party purpose of culti- 
vating a favorable attitude in all the foreign-born residents of 
the United States. 

3. The Board's rulings on evidence and its use of evidence 
were well within the proper limits of administrative discretion. 
The refusal of the hearing examiner to order Lautner to state 
his residence did not prejudice petitioner, since he was ad- 
mittedly employed as a consultant for the Department of 
Justice, and petitioner had full opportunity to cross-examine 
him. The Board used opinion and hearsay testimony only 
to corroborate facts established by or inferrible from evidence 
which was competent. 

4. Petitioner has not argued that the Board did not give it 
a fair hearing, so it has waived any claim to that effect. Con- 
sidering the Report, the Recommended Decision, and the 
whole record, it is clear that the Board gave petitioner a fair 
hearing. 

5. The “Communist-front” provisions of the Act do not 
unconstitutionally infringe the First Amendment rights of the 
petitioner and of those who participate in its activities. Under 
Communist Party v. Control Board, 367 U.S. 1, Congress may 
require the Party to register and bring its activities out into 
the open, and petitioner is subject to the registration require- 
ment because it is controlled by the Party and operates to aid 
and support the Party and to advance under false colors activi- 
ties favored by the Party. To come within the “front” pro- 
visions of the Act, it is not necessary that the organization act 
to advance the “illicit objectives” of the Party but only that 
it is Party controlled and aids and supports the Party. Regis- 
tration of “fronts” is necessary to effectuate the statutory 
purpose of bringing out into the open the activities of the 
Communist Party. 

6. The Board’s refusal to permit re-litigation in this pro- 
ceeding of the question whether the Communist Party is a 
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“Communist-action organization” did not deny petitioner due 
process of law. The Communist Party case was tried at great 
length before the Board and very thoroughly, and there is no 
reason at all to suppose that the petitioners could add anything 
to the evidence and the arguments which the Party itself 
advised. 

Due process is not a mechanical instrument; it embodies 
the fundamental rules of fair play which the Constitution 
requires for judicial and administrative proceedings. Since 
respondent could not have tried the “Communist-action or- 
ganization” issue better than the Party itself did, it was fair 
to refuse to allow it to embark on such a lengthy and time 
consuming process, which could not help in any way the peti- 
tioner, the Board, or the public interest. To require re- 
litigation in every “front” case of that issue would be to render 
the “front” provisions of the act unworkable and useless. 

The Board’s ruling was appropriate for the case and did not 
deny the petitioner of any real interest. It is supported by 
the analogy of the binding effect of judgments in class suits 
and by the decisions in in rem proceedings that a determination 
of status binds the world. The Board’s determination in the 


Party case was a determination that the Party has the status 
of a “Communist-action organization”. Since the petitioner 
is controlled by the Party and is operated primarily to aid and 
support the Party, it is fair that it should be bound on that 
issue as the Party itself is bound. 


ARGUMENT 


1. On the evidence, the Board was correct in finding that the 
American Committee and the various local committees con- 
stitute one “organization” within the Act 
Section 3(2) defines the term “organization” to include: “a, 

group of persons, whether or not incorporated, permanently 

or temporarily associated together for joint action on any sub- 
ject or subjects.” 

The Board found: 

“We find on the entire record that the American Committee 
and the various area or local committees are associated to- 
gether for joint action on particular subjects. Together they 
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constitute a voluntary association and one organization within 
the meaning of the term ‘organization’ set forth in section 3(2) 
of the statute” (Report, 12). This finding is documented ex- 
tensively on pages 6 through 12 of the Report. 

Petitioner (Brief, pp. 48-53) objects to this finding on two 
main grounds: (1) that the American Committee has and ex- 
ercises no authority over the local or area committees and has 
no responsibility for them (p. 50). and that on the language of 
section 3(2) two or more organizations may not be treated as 
one, because the statute says “group of persons” and does not 
extend to a group composed of several groups (p.52). 

We assume that the words of the definition, not being terms 
of art, are to be read in their ordinary sense. and, of course, are 
to be given a sensible construction which will further the pur- 
poses of the Act. The language is obviously designed to pierce 
through matters of form (“whether or not incorporated”) and 
to apply to all cases where persons “associated together for 
joint action” come by reason of their activities within the Act. 
As a matter of common sense, if two or more groups. separated 
territorially or otherwise, are cooperating for a common pur- 
pose, they are “sssociated.” The “organizations” not being 
incorporated, they are not entities (7 C.J.S., “Association,” 
Sec. 1(b), and the members of one are “associated” with the 
members of the others. “Associated” does not necessarily im- 
ply authority either in the sense of the power to command, or 
of financial control of one part of the “organization” over 
the others. or of one “group” over another “group.” Essen- 
tially “associated” means “working together”; it implies com- 
munications, contacts. 

The Board's subsidiary findings furnish a convincing basis 
for the ultimate finding quoted supra. The Board found that 
the official publications of the American Committee “estab- 
lished a continuous and consistent pattern of authoritative 
references to the American Committee as the national office 
or national organization, and to the area or local committees 
as ‘part’ of or ‘affiliated to’ the American Committee” (p. 7). 


™Formally organized separate associations may be treated as one “organ- 
ization” or “association.” Sunkist v. Winkler & Smith Co., 370 U.S. 19. 
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Illustrative also, of the cooperation between and the inter- 
dependence of, the “national” and the “locals” is the fact that 
the Amcrican Committee took the initiative in bringing about 
the organization of the Mid-West and New England Commit- 
tees (Tr. 5136-38, 5144; 4079-86, 6955-56, 6962), and, at least, 
the reorganization of the Los Angeles Committee (Tr. 2377, 
6869), that was “joint action” in the words of the statute.® 
And when The Lamp, the official organ of the ACPFB, and 
which was compiled by Abner Green, the executive secretary, 
reported regularly, as it did, news of what was being done in 
the locals, of local elections, and the like, that was evidence 
that at least the national office did not regard the Los Angeles 
Committee, the Michigan Committee, and so on, as “disassoci-~ 
ated” from it; what The Lamp reported it termed “Organiza- 
tional Activities.” See, for example, A.G. Exs, 24, 30, 35.° 

Similarly effective to show that the participants in the 
“foreign born” activities considered themselves to be “associ- 
ated” is the fact that he Lamp, and other publications, fre- 
quently listed the addresses of the local committees under the 
heading “American Committee for Protection of Foreign 
Born,” and designated them as simply a “Mid-West,” “North- 
west.” and so on. Rept. 10-11. And see A.G. Exs. 19, 56, 
166; Exs. 84, 197. 

Pending deportation cases all over the country were among 
the “activities” reported in The Lamp. See Report, 8. And 
in the annual reports of Carol King, the general counsel for 
the American Committee, in 1949 and 1950, legal action taken 
was reported on a nationwide basis without indication that the 
cases were being handled by “separate” and “independent” 
organizations. See, A.G. Ex. 17, R. Ex. 117. 

Moreover, there was a continuing course of reciprocal sup- 
port and assistance, in addition to the exchange of literature 
between the national office and the locals (as to which, see 
Report, 8). The New England Committee put out a leaflet 


*The locnlx sent “delegates” to the annual conferences of the ACPFB. 
See Tr. 2462-65, 2489. 

*As in petitioner's brief, our citations to the record will “generally be 
illustrative rather than comprehensive.” Nor do we attempt to cover all 
the evidence reviewed in the Report. 
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urging contributions to the American Committee (R. Ex. 22), 
and the Los Angeles Committee did the same (R. Ex. 67). 
If a problem arose about some person in Chicago, which could 
not be handled by mail, Abner Green sent him the name and 
address of the Mid-West Committee (Tr. 5131). Those were 
examples of cooperation, of “joint action” to a common end. 
Another example was when the American Committee obtained 
counsel to represent Dr. Krishna Chandra in a case which the 
Northern California Committee (San Francisco) was handling 
(R. Ex. 22, Tr. 6568-69).” Whether in any given case indi- 
viduals are “associated” must be a question of particular and 
practical fact. It is not necessary, to find Abner Green and 
Saul Grossman or Nat Caldwell, to be “associated” that either 
should have the legal authority to sign a note or a contract as 
the agent or attorney of the other. If in fact, they are cooper- 
ating in a common purpose, then under the Act they are 
“associated.” 

An analogy is the definition of “affiliated” approved by the 
Supreme Court in Killian v. United States, 368 U.S. 231. 
“Associated” and “affiliated” both refer to a relation between 
persons or things, and are similar in meaning, and embody the 
idea of banding or joining together. They are used as syno- 
nyms for each other. See Wolck v. Weedin, 58 F. 2d 928, 930 
(C.A. 9). 

In Killian the Court approved an instruction on “affiliation” 
that described it as “a close working alliance or association—, 
together with a mutual understanding or recognition that the 
organization can rely and depend upon him to cooperate with 
it, and to work for its benefit, for an indefinite future period 
upon a fairly permanent basis.” 368 U.S. at 254-258. See 
also, Bridges v. Wizon, 326 U.S. 135, 142. Certainly there is 
“a close working alliance or association” between the national 
office in New York and the various local committees. 

Petitioner questions (Brief, p. 53) how registration is to be 
accomplished. One answer is found in Section 7(h) of the 
Act: it is the duty of the “executive officer (or individual per- 
forming the ordinary and usual duties of an executive officer)” 


® And when Abner Green arranged the speaking tour of Mrs. Hyun and 
Mrs. Carlson, whose husbands’ cases were being handled by the Los Angeles 
Committee. See Tr. 2606, 2614-15. 
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and of the “secretary (or individual performing the ordinary 
and usual duties of a secretary)” to register for the organiza- 
tion and file the registration statement, and the annual reports. 
Questions as to the application of that requirement will have 
to be decided on the facts as they are shown to be at the time 
an enforcement proceeding is brought, as well as questions as 
to what moneys must be accounted for. No officer would be 
liable under Section 15 of the Act if he made a good faith effort 
to comply and unless his failure to comply was willful. 

Petitioner’s further argument that under the construction of 
“associated” adopted by the Board, there is no point to the 
Communist-front provisions of the Act because on that con- 
struction all Communist-front organizations would share the 
Party’s liability to register (Brief, p. 53), overlooks the fact 
that Congress expressly differentiated between the members of 
Communist-action organizations and the members of Commu- 
nist-front organizations. A “member” of an “action” organiza- 
tion is under a duty to register individually as an individual if 
the organization fails to register or to report him as a member 
(Section 8); there is no such requirement for the members of 
“front” organizations. Members of an “action” organization, 
as to which an order to register has become final are barred 
from employment in a defense facility (Section 5(a)); that 
prohibition does not extend to members of “front” 
organizations.” 


2. The preponderance of the evidence sustains the Board’s 
finding that the American Committee for Protection of For- 
eign Born is a “Communist-front organization” 


Section 3(4) of the Act defines a “Communist-front organi- 
zation” as one which is “controlled” by a Communist-action 
organization and which is primarily operated for the purpose 
of giving aid and support to a Communist-action organization, 
or a Communist foreign government or the world Communist 
movement. 


X Petitioner's latest constitution (Resp. Ex. 88) provides that it is a “non- 
membership” body. The Act does not define the term “1cmber”, and that 
is another question that cannot be, and does not have to be, determined on 
the present record. 
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The word “front” as such is not defined in the Act, but Sec- 
tion 2(7) refers to “Communist-fronts” as organizations 
“ereated and maintained, or used, in such manner as to con- 
ceal the facts as to their true character and purposes and their 
membership.” This reference accords with the common usage 
of the word, a “front” implies concealment, like a man acting 
for an undisclosed principal; and a “Communist-front” is an 
organization which is ostensibly independent or “non-partisan,” 
but which in reality is controlled and run by members of the 
Communist Party or persons under Party discipline and which 
is operated to promote causes which the Party believes will 
have a better chance of success and popular acceptance if the 
true (ie. “Communist”) character and control of the organi- 
zation are not disclosed. 

In distinction from the Communist Party, an “action” or- 
ganization a “front” is set. up or operated to advance only a 
part of the Party program, in this case the defense of Party 
members and functionaries against deportation or denaturali- 
zation, to agitate for the broadening and amendment of the 
naturalization laws, so as to make it possible for Party mem- 
bers, past or present, to enter the country and remain here, 
and to produce, if it can, a climate of opinion more favorable 
to the Party. 

It is not necessarily the nature nor the function of a “front” 
to preach “Communist doctrine” or to plan or agitate for the 
violent overthrow of the Government or the setting up of a 
dictatorship. The job of the “front” is to aid and support the 
Party, not to advocate what the petitioner’s brief (p. 12) refers 
to as the “sinister objectives” of the Party as described in the 
Act.” 


a. The Communist Party “controlled” the American Committee 
In Communist Party v. Control Board, 367 US. 1, 40-41 the 
Court said: 


“The existence of direction, domination, or control in 
each instance is an issue of particular fact. The ques- 
tion whether in the case of a given organization such 


2Cf Communist Party v, 8.4.C.B., 96 U.S. App. D.C. 66, 223 F (2d) 531, 
560. 
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a compulsion or impulsion arises from the complex ties 
which link it to a foreign government or organization 
that it will, because of those ties alone, adhere in its 
conduct to decisions made for it abroad, is one which 
Congress has committed, in the first instance, to an 
expert trier of fact. Since the determination that an 
organization is or is not a Communist-action organiza- 
tion is largely a matter of the working out of legislative 
policy in multiform situations of potentially great vari- 
ety, the construction which ensued from its application 
to particular circumstances by the administrative body 
charged with its enforcement is to be given weight by 
areviewing court.” 


The Court went on to quote from and approve its earlier de- 
cision in Rochester Telephone Corp. v. United States, 307 US. 
125, which involved the construction of the word “control” in 
the Communications Act of 1934: 


“investing the Commission with the duty of ascer- 
taining ‘control’ of one company by another, Congress 
did not imply artificial tests of control. This is an issue 
of fact to be determined by the special circumstances of 
each case. So long as there is warrant in the record for 
the judgment of the expert body it must stand” (307 
U.S. at 145-146; 367 U.S. at 41). 

One well-recognized device for “control” is embraced in the 
phrase “interlocking directors.” For control as a practical 
matter, it is not even necessary to havea majority of a board of 
directors or of the officers of an organization. Control may re- 
sult from personnel which makes one organization responsive 
to another. American Gas & Electric Co. v. Securities & Exch. 
Comm'n, 77 US. App. D.C. 174, 184 F. 2d 633, 637, 643, cert. 
denied, 319 U.S. 763. See also, Detroit Edison Co. v. Securities 
& Exchange Commission, 119 F. 2d 730 (C.A. 6), cert. denied, 
314 US. 618, and ef. Alleghany Corp. v. Breswick & Co., 
353 U.S. 151, 162-164. 

The Communist Party controlled the American Committee 
because the key officers or staff members of the Committee, the 
persons who ran and determined its day to day activities, were 
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Party members. The Board found that they were Party mem- 
bers and that the Party “directed, dominated, or controlled” 
the Committee. The necessary implication is that the persons 
the Board named acted as “representatives” of the Party 
within the meaning of Section 13(f) (1) of the Act.* 

Petitioner claims (Brief, pp. 62-63) that the annual confer- 
ences “control” the ACPFB. But the conferences cannot con- 
trol and have not attempted to contro! or direct the day to day 
operations and decisions of the American Committee; the func- 
tion, and the actual authority, as exercised, of a conference 
seems to be confined to passing resolutions, to laying down 
“nolicy” and to electing officers, including the working, day to 
day officers. Anyone interested may attend, register, and vote 
at an annual conference (see, Tr. 4873-75). Conferences vary 
in membership from year to year, and who attends each year 
will naturally to a large extent be determined by the place 
where it is held. When an annual conference was over, its 
authority was over, and it handed over the carrying out of the 
policies to the executive secretary (see. Tr. 4289). 

The American Committee, on the national level, has Co- 
Chairmen and Honorary Co-Chairmen and so do some of the 
local branches as to which evidence was offered, but on the 
record those officers have not attempted to exercise any au- 
thority. Their activities seem to be limited to reviewing and 
signing an “open letter” or a call for a meeting, or making an 
occasional speech. There does not seem to be any significant 
difference between the activities of “Co-Chairmen” and those 
of “Honorary Co-Chairmen,” See Tr. 4013, 4053-60, 4076, 
4180, 4193, 4428, 4474-77, 4487. 

One of petitioner's witnesses was Professor Louise Pettibone 
Smith. now a professor emeritus, who has been a “sponsor” for 
ten or twelve years, who served as 2 “Co-Chairman,” and who 
is now an “Honorary Co-Chairman” (Tr. 3961, 4000-01, 4020). 
Even when she was a “Co-Chairman” of the American Com- 


2 The Board found that Abner Green, the executive secretary of the 
American Committee “has served as a representative of the Communist 
Party in opereting” the Committee (Report, 16). It also found (p. 20) 
that the “entire organization (national and local) is effectively under the 
management, direction and supervision, and controlled by members and rep- 
resentatives of the Communist Party.” 
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mittee, she lived in Wellesley, Massachusetts, and had no desk 
in the National office. She made no check of the day-to-day 
activities, and did not supervise them and she visited the 
national office for a chat not more than once a month at most 
(Tr. 4242-4244, 4288-89, 4293). Professor Smith is also 
Honorary Chairman of the New England Committee, but that 
“was really just a matter of giving my name” (Tr. 4193). 

Until his recent death and throughout the 1955-1956 hearing 
before the Board, the dominant figure in the American Com- 
mittee was Abner Green. who had become associated with the 
Committee in 1935, and who then served as executive secretary 
from about the end of 1941 (Report, 13). 

John Lautner who was a member and official of the Commu- 
nist Party until early in 1950, testified that he had known 
Green as a Party member during the late 1940’s (Tr. 1066), 
that Green had attended Party meetings and the 1948 Party 
Convention and that he had seen him in the Party building 
after 1948 (Tr. 1004-07, 1199). Lautner was testifying of his 
own knowledge, not to hearsay. 

Lautner also testified that early in 1942 he and one Landy 
had been designated by the Party to decide whether Abner 
Green or one Irving Novick should be the leader of the ACPFB, 
both Green and Novick being Party members and under Party 
discipline, and that he and Landy had decided in favor of 
Green, who then became the Committee’s head (Report, 14; 
Tr. 991-996). On the stand Green said that Lautner’s testi- 
mony was false, and cited the fact that, according to the rec- 
ords of the ACPFB’s December, 1941, conference, he had been 
elected at that conference to succeed one Swinburne, and he 
testified that Novick had left the Committee at that time for 
other reasons (Tr. 4822-4850). 

On the record, however, Green’s testimony corroborated 
Lautner’s. At most Swinburne held the title of secretary for 


“The activities of other officers have no more connection with the opera- 
tions of the organization. Bishop Arthur W. Moulton, an Honorary Co- 
Chairman, keeps in touch with the organization chiefly by mail and has 
never attended any of the annual conferences (Tr. 7015-16, 7035--36, 7040). 
Professor Carlson, a Co-Chairman of the Mid-West Committee was vague as 
to how he came to be elected (Tr. 4476-7), and did not seem to know who 
was on the executive committee or who appointed the secretary of Mid- 
West (Tr. 4467-68, 4474-75). 
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only about a year, from October, 1940, to December 29, 1941, 
and before the latter date he had not been functioning as sec- 
retary for “several months” (R. Ex. 127). Green testified that 
at that time there was a question whether Novick should suc- 
ceed Swinburne as secretary, but that Novick did not want to 
do so (Tr. 4843). Before Swinburne’s departure Swinburne, 
as executive secretary, and Novick, as naturalization aid di- 
rector, received the same salary, and Green reccived a smaller 
salary, but in Swinburne’s absence Novick and Green had 
equal authority (Tr. 4863, 6442). Novick had been acting 
secretary of the Committee from the latter part of 1938 for a 
year and a half or two years (Tr. 4822-23). 

Lautner was on the stand a very considerable time before 
Green, and he could not have known what Green was going to 
say. The effect of Green’s testimony was to show that the 
story told by Lautner was at least probable and consistent with 
the facts Green admitted. As to whether the Communist 
Party made Green, rather than Novick, the secretary or “head” 
of the Committee, there was a contradiction, but the examiner, 
yho saw and heard both witnesses on the stand, believed Laut- 
ner and not Green. He found that “on or about December 29, 
1941, Green became the head or leader, as well as the Secre- 
tary, of the respondent as a result of a decision of the National- 
ity Groups Commission of the Communist Party” (Recom- 
mended Decision, pp. 30-31), and the Board approved his 
finding (Report, 15).*° 

Lautner also testified that he had known Harriet Barron, who 
was administrative secretary of the ACPFB from 1945 or 1946 
through the time of the hearing, as a Party member (Tr. 1013), 
and the Board so found (Report, 16). On the record both per- 
sons who were in charge of the day to day operations of the 
National Committee were Party members and the Board con- 
cluded that they controlled the national organization as repre- 
sentatives of the Party. Report, 16, 49-50." 


¥Green invoked his constitutional privilege as to questions about his 
Party membership and Lautner’s testimony on the point was not 
contradicted. 

“In addition Dorothy Strange, who was identified as a Party member 
(Tr. 3161-63). held the post of naturalization ald director, Novick’s old 
post, from 1948 until the position was abolished in 1952, Report, 16. 
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In addition to the national office, there was evidence of Party 
influence or control in those local or “area” committees as to 
which evidence was introduced, as follows: 


Northwest Committee (Seattle). Party members 
Prof. Herbert J. Phillips and Marion Kinney served 
as executive secretary (Tr. 1586-88, 2980, 3115, 2983- 
86, 3124, 3128, 5193). Mable Conrad, the treasurer, 
was also identified as a Party member (Tr. 1590). 
There was also evidence that the organization of North- 
west resulted from discussion in Seattle meetings of the 
Party about the need for a local branch of the American 
Committee to defend Party members (Tr. 1584, 1586-88, 
2980-84, 5179). 

Western Pennsylvania (Pittsburgh): Evelyn Abseson 
was executive secretary and Bess Steinberg was admin- 
istrative secretary, and later executive. Both are 
identified as Party members and attendants at Party 
meetings (Tr. 344, 353-54, Report, 19). There was 
also testimony that one Joe Mankin, who served at one 
time as administrative secretary, was «:!so a party mem- 
ber (Tr. 364). 

New England (Boston): Abner Green admitted that 
in May, 1950, he attempted to bring about the formation 
of a new England Committee and spoke at a meeting 
called for that purpose (Tr. 6955-56, 6559-60, 6962) .7 
Its executive secretary until 1953 or so, was Ruth Hills- 
grove, a Party member (Tr. 748-49, 800-01, 803-809). 

Michigan (Detroit): Founded in 1947, for years its 
executive secretary was Saul Grossman, a Party mem- 


¥ The Report also quotes testimony by Hardin that in 1951, Steve Nelson, 
chief of Communist Party District 5, told him that, “When Abelson gives 
you orders, they will be orders from the Communist Party” (p. 19). Har- 
din also testified that he turned over Party dues to Abelson (Tr. 510-11). 

“The petitioner attempted to discredit government witness James Glatis, 
who testified to the 1950 meeting (Tr. 744) by introducing evidence that 
the New England Committee was founded in 1952, Glatis was corroborated, 
however, by Green’s testimony and also by that of Professor Smith, who 
testified that she atended the 1952 “foundation” meeting and also an earlier 
meeting called to try to form a Committee, which was “probably” a year 
earlier (Tr. 4077-78, 4084, 4086). Glatis did not testify that he attended 
the 1952 meeting. 
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ber (Tr. 1333-35, 1528-29). Peggy Wellman, also a 
Party member, was administrative secretary, and later 
executive secretary (Tr. 1533, 1560-61, 5225). 

Los Angeles: One executive secretary was Delphine 
Smith who, according to witness Marion Miller, ad- 
mitted that she was a member of the Communist Party 
(Tr. 2447, 2701). 

Mid-West (Chicago): Admittedly founded in 1947 
as a result of a “call” by Green and the American Com- 
mittee and aconference held at their urging, which Green 
attended. (Report 23, Tr. 5136-38, 5147-48).” 


It is of some significance that Abner Green was the only 
working staff member of the ACPFB to testify. None of the 
executive secretaries of local commitees testified, and there 
was no contradiction of the testimony that the named secre- 
taries in Boston, Detroit, Los Angeles, and Seattle were Party 
members. 

The Board found that “on the national level respondent 
[ACPFB] at the time of hearing was and for a number of years 
prior had been managed, directed, and supervised by Abner 
Green and Harriet Barron, both of whom were at the same 
time members of the Communist Party. From the fact that 
Green became the top leader of respondent at the direction of 
the Communist Party, and from other evidence of record, it 
is concluded that he has served as a representative of the 
Communist Party in operating respondent” (p. 16). 

It also found, “This record requires the conclusion that the 
effective management. direction, and supervision of the local 
branches of respondent are substantially and primarily per- 
formed by and are under the control of members and repre- 
sentatives of the Communist Party. * * * the entire organi- 
zation (national and locals) is effectively under the manage- 


* he Board struck the testimony of Czarnowski, who had testified at 
length about the Mid-West Committee. Professor Carlson also testified 
about Mid-West (Tr. 4887-4524), but he had practically nothing to do with 
its operations. 

There were also local commitees in Minneapolis, Oregon, San Francisco, 
and Philadelphia, as to which there was only incidental reference in the 
record. See Report, 6-7. 
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ment, direction and supervision and controlled by members 
and representatives of the Communist Party” (p. 20). See 
also, p. 51. 

The Board found that Abner Green, Harriet Barron, Herbert 
J. Phillips, Marion Kinney, Mable Conrad, Evelyn Abelson, 
Bess Steinberg, Ruth Hillsgrove, Saul Grossman, Peggy Well- 
man, and Delphine Smith were members of the Communist 
Party. Report, 16, 18-20. Except for Delphine Smith, the 
findings were based on testimony of witnesses who sat in Party 
meetings with the persons named, had Party business with 
them, or attended Party schools with them. Such evidence is 
competent to prove Party membership (Killian v. United 
States, 368 U.S. 231, 248-252, and cases cited), and it is not 
hearsay.” The findings are not to be held “clearly erroneous,” 
for the evidence taken as a whole does not produce a definite 
and firm conviction that a mistake has been made. United 
States v. United States Gypsum Co. 333 US. 364, 395. And 
the Board was within its authority in determining what weight 
is to attributed to the facts proved, and the inferences to be 
drawn from them. Corn Products Refining Co. v. F.T.C., 324 
US. 726, 739; Labor Board v. Southern Bell Co. 319 US. 
50, 60. 

We submit that the greater weight of the evidence, the “pre- 
ponderance” (General Foods Corporation v. Brannan, 170 F. 
2d 220, 224 (C.A. 7); Larson v. Jo Ann Cab Corp., 209 F. 2d 
929, 930-931 (C.A. 2); Callahan v. Fleischmann, 262 Mass. 
437, 160 NE. 249, 250), supports the findings of the Board. 
and produces the definite conviction that a mistake was not 
made. 

That the Board admitted and to some extent used conclusory 
and opinion evidence was not error. F.T.C. v. Cement Insti- 
tute, 333 US. 683, 706; Builders Steel Co. v. C.LR., 179 F. 2d 
377, 380 (C.A. 8). 

Nor did the Board make undue use of hearsay. The find- 
ings were supported by competent and probative, relevant, evi- 
dence, which was sufficient to sustain the findings. Willapoint 
Oysters v. Ewing, 174 F. 2d 676, 691 (C.A. 9), cert. denied, 338 


2 The evidence was relevant because it hnd a “legitimate tendency to prove 
a controverted fact”. I.C.C. v. Baird, 194 U.S. 25, 44. 
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US. 860; Builders Steel Co. v. C.I.R., supra; Sisto v. Civil 
Aeronautics Bd., 86 U.S. App. D.C. 31, 179 F. 2d 147; Moran 
v. School Committee of Littleton, 317 Mass. 591, 59 N.E. (2d) 
279, 282. See also, Administrative Procedure Act, § 7(c) (5 
U.S.C. 1006). 

b. “Aid and support” 

The second element in the definition of a Communist-front 
organization is that “it is primarily operated for the purpose of 
giving aid and support to a Communist-action organization” 
{emphasis added]. Section 3(4). 

Taking the words in their ordinary sense, “aid and support” 
means things that help the Party, the doing of things the Party 
wants done. A “front” does not have to be operated with the 
purpose of advancing directly the objectives of the world Com- 
munist movement, the question is whether it acts so as to aid 
the “action” organization, the Party, and with the purpose of 
aiding it. 

It is not denied that the American Committee did defend 
in deportation proceedings persons charged with past or pres- 
ent membership in the Communist Party, and that it also de- 
fended such persons in de-naturalization cases. It also de- 
fended non-Communists. It gave advice as to naturalization 
procedures, and it issued booklets to inform the foreign born, 
like the leaflet, A.G. Ex. 20, “Know Your Rights.” 

Petitioner argues (Brief, pp. 45-45) that Section 3(4), “ean- 
not and does not depend on motivation; whether an organiza- 
tion is primarily operated for the purpose of aiding the 
Communist Party depends on the objective character of its 
activities.” That argument would read out of Section 3(4) 
the words “for the purpose of,” which plain] yimply intent. If 
an organization defends deportation cases with the intent to 
aid the Party, it comes within the words “for the purpose (a ld 
Thet the American Committee defended non-Communists as 
well as Communists does not decide the question of “purpose.” 
Petitioner, to function successfully as a “front” had to comply, 
at least in appearance, with its avowed purpose, “to perpetuate 
for the foreign born the fundamental American concepts” (Re- 


= The words “primarily operated” in Section 3(4) would seem to be re- 
lated to “for the purpose of.” 
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port, 26); if it was a “front,” to defend or assist only Commu- 
nists, would be to give the show away. 

Since the application of Section 3(4) depends on operation 
“with the purpose,” we must look to the intention or purpose 
of the persons who actually direct its operations, not to the 
nominal heads, who do not control or direct its actual opera- 
tions. That means, on the national level of the American 
Committee, Abner Green (and Harriet Barron), on the local 
level, the persons previously named as secretaries, executive 
andadministrative. They are the persons who are “operating” 
the organization. They had the authority to operate the 
organization, at least between annual conferences, and their 
intent or “purpose” is chargeable to the organization. See, 
Slifka v. Johnson, 161 F. 2d 467, 469 (C.A. 2). Evidence of 
their purpose is made admissible against the organization and 
relevant by Section 13(f) (3), “the extent to which its * * * 
personnel are used to further or promote the objectives of any 
Communist-action organization * * *”, read with the defi- 
nition in Section 3(4). 

Of the working staff of the American Committee only Abner 
Green, the national executive secretary, took the stand, so to 
that extent the petitioner rested its case on his testimony. 
He had been executive secretary and in control of petitioner’s 
operations from the end of 1941 up to and through the time of 
the 1955-1956 hearing before the Board, and, as we have 
pointed out, supra, p. 17, he was unquestionably the dominant 
figure in its operations. 

Section 13(f) does not differentiate between “control” cri- 
teria and “purpose” criteria; what it sets out is a list of matters 
the Board shall consider in deciding the over-all question 
whether an organization is a “Communist-front.” “Non- 
deviation” (Sec. 13(f)(4) is, as this Court has recognized, 
relevant to the decision of the question of “control,” (223 F. 
2d at 560-561; and see, 367 U-S. at 59-61), but nothing in the 
opinion of this Court, or of the Supreme Court, supports the 
proposition that “non-deviation” relates only to “control.” A 
consistent and persistent coincidence of aims and purposes, 
with the wants of the Party, within the limits of the field of 
activity of the “front,” or beyond, may justify the inference 
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that the intent, the “purpose” of the operators of the organiza- 
tion is, and has been, to aid and support the Party.= The state 
of a man’s mind, his “purpose”, must be inferred from what 
he says and what he does. American Communications Assn. V. 
Douds, 339 U.S. 382, 411; Killian v. United States, 368 U.S. 
231, 247-249. And if the person operating and dominating 
an organization is found to be a member of the Party, then as 
a matter of ordinary reasoning it may more readily be in- 
ferred that he is acting as the head of the organization to “aid 
and support” the Party.” 

Petitioner criticizes (Brief, p. 37) the Board’s use of evi- 
dence that Green attacked the prosecutions of Communists 
under the Smith Act, the prosecution of the Rosenbergs, and 
the false affidavit cases under the Taft-Hartley Act, and its use 
of the very unfavorable opinions he expressed about the for- 
eign policy of the United States in relation to the “democratic 
people’s movements,” and so on (Report, 30-36). The peti- 
tioner terms these portions of the Report “trivialities and 
irrelevancies” (Brief, p. 37). But the coincidences of 
Green’s point of view with that expressed in the Party press 


are too frequent and too marked in tone and expression to be 
the result of chance; what Green wrote was evidence of what 
he thought, and the evidence was relevant to showing that 
he was a Party member.” 

The defense of the Communist Party written by Green (Re- 
port, p. 36-37), quoted from his booklet on the Harisiades case, 
whether it was “woven into” or not, can only be read as a de- 


“=e * * the pattern of conduct [was] too consistent, the overt acts too 
plain for us to conclude that [Green] was merely exercising his right of 
free speech”. See Anauer v. United States, 382 U.S. 654, 668. 

“Conversely, expressed Party approval of what he does and says is rele- 
vant to both “control” and “purpose.” See the Report, 25, 45-49. Section 
13(f) (2) directs the Board to consider the extent to which an organiza- 
tion’s support “sinancial or otherivise” (enphasis added), is derived from 
an action organization. 

* Reading the passages the Report quotes from Party publications (pp. 
29-30, 33-34), and those quoted from Green’s writings (pp. 30-32, 35-36), 
it amounts to more than a matter of “rhetorical style”; It is difficult to 
avoid the inference that Green was “copying” (Heim v. Universal Pictures 
Co., 154 F. 2d 480, 488 (C.A. 2); Universal Pictures Co. v. Harold Lloyd 
Corp., 162 F, 2d 354, 360-361 (C.A. 9) ), and copying from a source of which 
he approved, and see Knauer y. United States, supra. 
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fense of the Party against charges of advocating overthrow 
of the Government by force and violence; the minimal infer- 
ence would be that he was defending the Party, and that in 
writing those passages he intended to give “aid and support” 
to the Party. 

Probably the bulk of the Committee’s efforts, according to 
the evidence in the record, were directed to the legal and propa- 
ganda defense of members of the Communist Party, past or 
present, and largely in relation to deportation cases. 

Admittedly the petitioner did take action on behalf of Party 
members, former Party members, and persons charged with be- 
ing or having been Party members, in a very substantial num- 
ber of deportation, naturalization, and denaturalizations cases. 
The figures in the record are incomplete and indefinite. Green 
testified on direct examination that in 20 years the Committee 
participated in the defense of “some four to five thousand 
citizens [query] in deportation proceedings” and that of that 
number “about 350 or 400” involved charges of Party member- 
ship or membership in an organization advocating the violent 
overthrow of the Government (Tr. 6112-6113). On cross- 
examination he testified that in 1948 the Committee partici- 
pated in the defense of “two hundred or so” cases which he 
termed “political,” in 1949 two hundred or two hundred fifty 
(Tr. 6721), and in 1950 about two hundred and fifty (Tr. 
6742).° In any event a very substantial part of the work of 
the American Committee was the defense of persons who were 
members of the Party or former members, or who were charged 
with membership.” 

Of course, the exenditure of time and effort involved in de- 
fending a deportation case would greatly exceed that expended 


% He said that the figures he gave included cases carried over from one 
year to the next (Tr. 6721). 

In 1950 the Committee issued an appeal for repeal of the Walter-Mc- 
Carran law and for funds to guarantee that the persons named would be 
allowed to remain in the United States. A.G. Ex. 19. The leaflet listed 
the names of 300 or more persons who were threatened with deportation. 
According to the testimony of four senior Immigration and Naturalization 
officers a large proportion of the 300 were charged with Party membership 
or similar activities. Tr. 3394-3509, 3510-3646, 3647-3775, 3776-3855. Some 
of the warrants antedated 1946, when petitioner says the deportation drive 
started. See, Tr. 3560-61, 3566, 3567, 3568, 3751. 
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% He said that the figures he gave included cases carried over from one 
year to the next (Tr. 6721). 
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in advising aliens how to fill out naturalization forms, and it 
seems fair to say that the defense of such cases must have made 
up avery substantial part of the Committee’s work. 

Moreover, as the Board found, the Committee participated 
in the defense in deportation matters of a number of the top 
Communist Party officials, such as Alexander Bittelman, Betty 
Gannett, Irving Potash, Jack Stachel, John Williamson, and 
Claudia Jones (Report, 24), and of a number of lesser known 
Party members (Report, 25). No one would deny that they 
were entitled to a defense, but the question is whether Com- 
mittee was entitled to defend them under the false colors of 
a “non-partisan” organization, if it was controlled by the Party 
and aiding and supporting the Party. One obvious advantage 
to the deportee if he was defended by the Committee, rather 
than by the Party, was that he could expect to win wider popu- 
lar support, and more contributions to his defense, if that de- 
fense were conducted by an organization which purported to 
be “independent”.” 

In any case. when the Committee set out to defend John 
Williamson or Toma Babin, to take just two examples, who 
were Party members, no one could be expected to believe 
that the responsible executives of the Committee did not rec- 
ognize and intend that such defense would, in the event of 
even partial success—such as delay—aid and support the Party. 
or that they did not have that “purpose.” And, as we have 
pointed out, the dominant figure in the operations of the Com- 
mittee was Abner Green, who was shown to be a Party mem- 
ber, and the only reasonable inference from his statements 
and from what he did was that he did have the purpose to 
give “aid and support” to the Party. The defense of Party 
members, and of persons charged with membership, past or 
present, bulks too large in the activities of the Committee for 


"The fact that the Committee defended non-Communists does not detract 
from the force of this argument. The defense of former Party members is 
to the benefit of the Party, and the defense of persons accused of member- 
ship, but not members, would benefit the Party in that it might result in 
decisions whittling down membership as a gronnd for deportation, And 
petitioner could hardly refuse the defense of persons not charged with 
membership without flying in the face of its avowed declaration of purposes 
(R. Ex. 88, Report, 26), which was part of its cover as a “front.” 
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any reasonable inference to be drawn that it was not operated 
with that purpose, for the Committee is charged with the 
“purpose” of Green, who was running it.” Clearly the “aid 
and support” given to the Party was so substantial, that the 
Board could properly find that the Committee was “primarily” 
operated for that purpose. Board of Governors v. Agnew, 329 
USS. 441, 446, 447. 

‘An influence of purpose or intent is peculiarly one within the 
competence of the administrative tribunal. Corn Products 
Refining Co. v. #.T.C., supra; Labor Board v. Southern Bell 
Co., supra. And see Universal Camera Corp. v. Labor Bd., 
340 U.S. 474, 488. Here the examiner heard the witnesses and 
saw them on the stand, including the Committee’s witnesses, 
and in particular Abner Green and Professor Smith” He 
found (Recommended Decision, pp. 39-40) that “the primary 
purpose of respondent [ACPFB] was to defend Communist 
Party officers and members involved in naturalization and 
deportation cases”, and see also Recommended Decision, p. 44. 
The Board. after carefully reviewing the record, approved his 
findings, Report, 38, 45. 50-51. Its findings were sustained 


by the preponderance of the evidence (Burch v. Reading Co., 
240 F. 2d 574, 579 (C.A.3) (“more probably true than false”) ; 
Northwestern Electric Co. v. Federal Power Comm’n., 134 F. 
2d 740, 743 (C.A. 9), and cannot be said to be clearly erroneous, 
United States v. United States Gypsum Co., supra.” 


* Petitioner cites as a lone instance of “deviation” that the American 
Committee did not campaign against the “sedition” section of the Smith Act, 
as did the Communist Party (Brief, p. 33). That was Green’s testimony. 
At most that would establish a case of “deviation by omission.” For the 
statements inconsistent with that testimony, see those quoted on pages 30, 
31-32-36. of the Report, and compare them with the statements from Com- 
munist publications quoted on pages 29-30, 33-34. No other instance of 
“deviation” is claimed. 

” Professor Smith's testimony probably did not establish that she knew 
that the Committee was operated with the purpose of aiding and supporting 
the Party, but she left the impression that she would not be disturbed if 
itwere. See, Tr. 4351-52, and Report, 17-18. 

2% «* * * the plain language of the statute directs a reviewing court to 
determine the substantiality of the evidence on the record including the 
examiner’s report.” Universal Camera Corp. v. Labor Board, 340 U.S. 474, 
493. 
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c. Matters of evidence and procedure 


As one of the authorities chiefly relied on petitioner cites 
Alford v. United States, 282 U.S. 687, for the proposition that 
the examiner’s refusal to order Lautner to answer the question, 
“Where do you live?” was erroneous (Brief, p. 57). Soon 
after the Alford decision Judge Learned Hand said: “We are not 
clear that that decision was intended to be so far an absolute as 
to yield to no circumstances whatever, or that no matter how 
freely the examination may have ranged, the exclusion of the 
answer must invariably result in areversal. Such has not been 
the modern attitude in matters of the sort, and there is at 
least some color for supposing that the rule is not to apply in- 
exorably, no matter how completely the witness’s character, 
antecedents and connection with the defendant are laid bare. 
It is directed particularly, if we read aright, towards disclosing 
whether he is under compulsion, or at least control, of the prose- 
cution.” United States v. Easterday, 57 F. 2d 165, 166 (C.A. 
2). See also, United States v. Krulewitch, 167 F. 2d 943, 946- 
947 (C.A. 2), reversed on other grounds, 336 U.S. 440. And in 
Capriola v. United States, 61 F. 2d 5, 10 (C.A. 7) the Court 
said that the trial judge was in the best position to determine 
whether the information, if given, might furnish a chance 
for reprisals or personal violence. 

There was no doubt that Lautner was, and had been for a 
considerable time, a witness for the Government in cases in- 
volving the Communist Party and that he was paid for his 
witness and consultant service, and the Court is not required 
to close its eyes to the fact that a very considerable amount 
of information about him was already in the possession of the 
Committee’s counsel. In the instant case Lautner testified on 
direct examination for 100 pages of the transcript, and he was 
cross-examined for 283 pages. The Board concluded: “We see 
no basis for contending that the absence of Lautner’s residence 
address in any way impaired cross-examination. Respondent 


% District of Columbia v. Clacans, 300 U.S. 617, 632 seems to be to the 
same effect, and to be based on similar reasoning, that the cross-examiner 
is entitled to explore whether the witness is employed or controlled by the 
prosecution. 
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developed that at the time of testifying Lautner was a paid 
consultant of petitioner [Attorney General] and the cross-ex- 
amination shows that respondent’s counsel was adequately in- 
formed as to Lautner’s background, environment and activities” 
Report, 13. : 

In Communist Party v. Control Board, 367 U.S. 1, the Court 
indicated that the test of reversible error was whether the 
inability to cross-examine Budenz in the light of prior state- 
ments had prejudiced the Party, and went on to say, 


“Wide discretion would be left to a trial judge and not 
less must be left to an agency like the Board in a matter 
of this kind—a matter of adjusting the process of in- 
quiry to the exigencies of a particular situation as they 
appear to administrators immediately acquainted with 
the course of proceedings” (367 U.S. at 28-29). 


As a matter of discretion and on the facts of the case the 
Board properly approved the action of the examiner. 

The Committee also attacks strenuously the testimony of 
Baldwin, Glatis, and Lautner that the “purpose” of the Com- 
mittee (including the local committees) was to furnish legal 
aid and protection to Party members. Brief, pp. 22-25. The 
testimony was opinion evidence, but it was admissible under 
Section 7(c) of the Administrative Procedure Act, it was rele- 
vant in that it had some probative value, and it was corrobo- 
rated by the other “purpose” evidence we have discussed, 
supra.* See, Willapoint Oysters v. Ewing, supra. It was at 
most a minor “tile in the mosaic,” and it is clear on the Report 
read as a whole that the Board did not give it major weight. 
Its admission and use by the Board does not require a remand. 
Cf. Communist Party v. Control Board, 367 U.S. 1, 67. 

The Committee also attacks the finding of the Board that the 
Committee went beyond “the normal defense of the foreign 
born” (Report, 27-28) by supporting Party functionaries Fred 
Estes, James Green, and Gerhart Eisler in litigation, Brief, pp. 
27-32. Again the evidence was of minor weight in proving 


=Its admission might also be supported under cases like Builders Steel 
Co. v. Commiasioner of Internal Revenue, 179 F. 2d 377, 380 (C.A. 8), and 
Maryland Casualty Co. v. Toups, 172 F. 2d 542, 547 (C.A. 5). 
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2 3% 


“non-deviation, and petitioner’s argument proves too 
much, its net effect is to emphasize the fact that the defense of 
Communists was a normal function of the Committee.* 

The petitioner also objects to the testimony of Mrs. Hartle 
and Harper that Henry Huff, 2a Communist official in Seattle, 
spoke at a Party meeting about the need to set up a local 
branch of the ACPFB in order to defend foreign born members 
of the Party and attract support for the Party (Brief, p. 21). 
This evidence wis hearsay, but it can hardly have been preju- 
dicial in view of the first-hand testimony of Mrs. Hartle and 
Harper that the local Party in Seattle assigned Marion Kinney 
to work in the Northwest Committee and the evidence of the 
Party membership of Marion Kinney, who became executive 
secretary, and of other persons connected with that Committee. 
We have discussed, supra, the admissibility of hearsay in an ad- 
ministrative proceeding. In addition the statements of Huff 
could have been admitted as statements made in furtherance 
of “a common plan or enterprise, lawful or unlawful.” Hitch- 
man Coal & Coke Co. v. Mitchell, 245 U.S. 229, 249. Accord- 
ing to Lautner’s testimony, during about the same period when 
Huff made his statements, instructions were being given at 
Party meetings in New York to aid and support the American 
Committee (Tr. 988). That was evidence of “a common 
plan” in which the Party was involved. See also the testimony 
of Baldwin, Tr. 1327, 1445-46. 


d. The petitioner received a fair hearing 


Petitioner’s brief is peppered with phrases like “unseemly 
zest to decide against the ACPFB,” “irresponsible course.” 
“bias,” and “pernicious nonsense,” but it does not brief the 
point. It would seem that any argument of bias or that the 
Board did not fairly consider the case has been waived. See, 
Communist Party v. Control Board, 367 U.S. 1, 29-32; and 
even had the Board decided every disputed question of fact or 


* Petitioner’s argument that the Board’s finding that the Committee filed 
a legnl brief in Eisler’s behalf, in the contempt of Congress case was errone- 
ous because the brief filed was an amicus brief supporting Eisler's position 
is hardly more than a quibble. 

“Tt was not, as petitioner claims, a “major basis” for the Board's 
conclusion. 
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law against the petitioner, that would not impugn the integrity 
or competency of that tribunal. National Labor Relations 
Bd. v. Pittsburg S.S. Co., 337 U.S. 656, 659. Finally, a com- 
parison of the Report (and Supplementary Report) and the 
Recommended Decision ** discloses that the Board handled its 
task in a fair and workmanlike manner. 


3. The Communist-front provisions of the Act are 
constitutionai 


” Petitioner's constitutional arguments appear to be limited 
to two points: that the Communist-front provisions are un- 
constitutional under the First Amendment because they con- 
stitute a restriction on freedom of expression and association 
not required by the public interest; and that the American 
Committee was denied due process because the Board held 
that the finding in the Communist Party case that the Party 
is a Communist action organization was not to be re-litigated 
in the proceeding against this petitioner. 


a. The First Amendment 


The argument is pressed that the American Committee is not 
“evil,” and that applying the “balancing” test set out in 
Dennis v. United States, 341 U.S. 494, 510, the petitioner’s 
defense of aliens and its agitation for legislative change pre- 
sent no danger to the United States which justifies requiring 
public disclosure of its private affairs. A plea is made that 
applying the registration requirement will put the Committee 
out of business and silence a “voice secking amelioration of 
our immigration laws” (Brief, p. 64-65).”° 

An answer to petitioner’s argument is that the American 
Committee would never have been considered subject to the 
Act if the non-Communists interested in it had taken measures 
to keep it free from Communist Party control. In Commu- 
nist Party v. Control Board, supra, the Supreme Court empha- 
sized the necessity and propriety of action by Congress to 
meet the threat to our national institutions presented by the 


%95 copies of the Recommended Decision are filed with this brief. 
*Yf this be a fact, it does not invalidate the Act Communist Party v. 
8.4.C.B., 96 U.S. App. D.C. 66, 223 F. (2d) 531, 557. 
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Party’s concealment of its real objectives and of its real char- 
acter. and the Court held that Congress could properly “bring 
foreign-dominated organizations out into the open” so that 
the public can “evaluate their activities informedly against 
the revealed background of their character, nature, and con- 
nections,” 367 U.S. at 103. The registration requirements, the 
Court said, attach to “the incidents of foreign domination and 
of operation to advance the objectives of the world Communist 
movement” (p. 90). 

The rationale of the decision in the Party case applies with 
full force here. The “evil” and the “danger” at which the 
“front” provisions of the Act are aimed is Party action operat- 
ing under the mask of an “American” Committee. The Board 
found after a full hearing, that the American Committee “has 
been and is (i) substantially directed, dominated, or controlled 
by the Communist Party of the United States, a Communist- 
action organization as defined in section 3(3) of the Act, and 
(ii) primarily operated for the purpose of giving aid and sup- 
port to such Communist-action organization” (Report, 51). 

A Communist-front organization is by statutory definition 
(Sec. 3(4)) in effect a controlled instrumentality of a Com- 
munist-action organization. If a Communist-action organiza- 
tion can constitutionally be required to register, then an 
organization which operates as a covert manifestation of the 
Party activities must likewise be subject to the requirement,” 
because a prime reason for the Act was the propensity of the 
Party to act in concealment (Sec. 2(7)), and it would be absurd 
to hold that the Party acting in its own name may be regulated 
but that its undercover activities through “front” groups may 
remain undisclosed. It is not a question of the right to agitate 
for legislative change; the real question is, Does the petitioner 
have aright to agitate under false colors? The “danger” which 
justifies the Act is that presented by the Communist Party and 
its aims and activities, and the petitioner is subjected to regu- 
lation because the Party uses it as a “mask” to cover over ac- 
tivities designed to strengthen the Party and to extend its 
influence. 


™ Tess onerous, for a “front” does not have to report the names of its 
“members.” And registration under the Act would not involve an implied 
admission that the officers or members were members of the Party. 
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Moreover, as we have shown, supra, the provisions of the Act 
applying to “front” organizations are less onerous than those 
applying to Communist-action organizations. A “front” is 
subject to the Act just because it is an aid and a support to the 
Party.* The purpose of the Act is to require disclosure of 
Communist activities in the United States. and the requirement 
should not be limited to permit the Party to continue to act 
in concealment. 

Cases like DeJonge v. Oregon, 299 U.S. 353, are readily dis- 
tinguishable. The Act does not impose criminal punishment— 
except for refusal to comply with a final order to register or for 
willful false statements—and it involves the less serious “re- 
straint” of registration and disclosure. See 367 U.S. at 97. 
Further, criminal cases like DeJonge involved prosecutions 
directly based on speech or assembly which the First Amend- 
ment directly protects. Speech protected by the First Amend- 
ment is not the basis for requiring the organization to register; 
that basis is the domination of the organization by a Commu- 
nist-action organization and activities which are aimed at aid- 
ing and supporting such organization. Whatever restraint does 
result from the requirement of registration is the indirect result 
of a statute directed toward a broader and dangerous problem 
and such indirect restraint is in line with the most exacting de- 
cisions dealing with First Amendment activities. As this Court 
said: “* * * we are of opinion that the field in which this stat- 
ute lies is one in which Congress can impose restrictions upon 
First Amendment rights, and that the specific evil at which the 
statute is aimed is one which justifies remedial steps even 
though such steps are restrictions upon those rights.” Com- 
munist Party v. S.A.C.B., 96 U.S. App. D.C. 66, 231 F. 2d 531, 
546. 

See, United Public Workers v. Mitchell, 330 U.S. 75, 94-104; 
United States v. Harriss, 347 U.S. 612, 625-626; Burroughs v. 
United States, 290 U.S. 534; American Communications Assn. 


* Unlike the “action” provisions, the “front” provisions do not require that 
an organization which is sought to be brought within their operation be 
dedicated to the advancement of any of the illicit objectives attributed by 
Section 2 to the world Communist movement or to any of the illicit objectives 
attributed by that section to “action” organizations. 
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v. Douds, 339 U.S. 382, 402-404; Bryant v. Zimmerman, 278 
US. 63, 72-73; Dennis v. United States, 341 U.S. 494, 508. 

The registration requirement of the Act does not attach to 
the incident of speech, but to the incidents of Communist 
Party control and of operation with the purpose of aiding and 
supporting the Party. It would be a distortion of the First 
Amendment to hold that it prohibits Congress from removing 
the “mask of anonymity.” See, 367 US. at 90, 102-103. 


b. Petitioner was not denied due process by law by the Board’s refusal to 
permit relitigation in this proceeding of the issue whether the Com- 
munist Party is a Communist-action organization 
The Board, in the Communist Party case, on the basis of 

a record comprising 14,413 pages of oral testimony and 507 

exhibits, adduced in a proceding lasting 14 months, in which 

the Party was represented by competent counsel with full 
opportunity of cross-examination and rebuttal, determined 
that the Communist Party of the United States was a Com- 
munist-action organization as defined in the Act—a deter- 
mination subsequently affirmed by this Court, following an 

exhaustive review of the evidence, Communist Party v. 

S.A.C.B., 223 F. 2d 531, and ultimately by the Supreme Court 

367 U.S.1. 

In this proceeding the hearing examiner ruled in his Recom- 
mended Decision, dated September 10, 1957: 

“On April 20, 1953 the Board determined that the Communist 
Party is a Communist-action organization within the meaning 
of the Subversive Activities Control Act and as such must 
register pursuant to the provisions of that Act. Thereafter, 
the Board has consistently held in proceedings involving an 
organization alleged to be Communist-front by reason of its 
relationship to the Communist Party, that proper interpre- 
tation of the Act as well as indicated congressional intent and 
applicable laiy require that if the evidence established such 
organization to have the pertinent relationship to the Party, 
then the Board’s prior determination that the Party is a Com- 
munist-action organization should be considered conclusive 
and binding in the proceeding against the alleged ‘front’. 
* * * pursuant to Board precedent, it is hereby ruled that 
since the evidence herein shows the American Committee for 
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Protection of Foreign Born to be directed, dominated, or con- 
trolled by the Communist Party, and primarily operated for 
the purpose of giving aid and support to the Communist Party, 
the determination that the Communist Party is a Communist- 
action organization shall be binding and conclusive herein” 
(p. 11). 

In its Report the Board stated: 

“We reject respondent’s contention, exception 10, that it 
cannot be bound by the Board’s determination of the status 
of the Communist Party. If respondent was shown to hold 
the relationship to the Party alleged in the petition, then the 
determination of the Party’s status is binding and conclusive” 
(p. 1 n. 2). 

That this plainly reasonable application of the Act by the 
Board did not deny petitioner due process of law is, we sub- 
mit, clear. It was not necessary, as petitioner’s argument 
seems to assume (see Br. 59-60), that the Board’s refusal to 
permit in this case the relitigation of the Communist Party 
issue should have been capable of being fitted into any tech- 
nical concept of res judicata or judicial or official notice in order 
to accord due process. “‘[D]ue process,’ unlike some legal 
rules, is not a technical conception with a fixed content un- 
related to time. place and circumstances. Expressing as it 
does in its ultimate analysis respect enforced by law for that 
feeling of just treatment which has been evolved through 
centuries of Anglo-American constitutional history and civili- 
zation, ‘due process’ cannot be imprisoned within the treacher- 
ous limits of any formula. * * * Due process is not a 
mechanical instrument. It is nota yardstick. It is a process.” 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 US. 
123, 162-163 (Mr. Justice Frankfurter, coneurring). “[Bly 
‘due process’ ig meant one which * * * is appropriate to the 
case, and just to the parties to be affected.” Hagar v. Reclama- 
tion District. 111 U.S. 701. 708. The concept of due process, 
in other words, is fluid, not fixed. It is adaptable to each of 
an infinite variety of circumstances. What accords due process 
in one case may deny it in another. The nature of the interest 
affected, the manner in which it is affected, the reasons for 
affecting it, the availability of alternative procedures, the social 
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good to be achieved—it is considerations such as these which 
determine whether due process has been accorded or denied. 
As the guarantor of justice, due process requires that a person 
be given notice of the case against him and opportunity to 
answer. Such notice and opportunity to be heard must be 
such as to guarantee that the proceeding be not a mere token, 
but it need not be such as to render it an interminable farce. 
In final analysis, due process means fair play under all the 
circumstances. Cf. Hansberry v. Lee, 311 US. 32, 42. 

It was not a denial of fair play when the Board in this pro- 
ceeding declined to require the Government to go through for a 
second time the process of proving to it that the Communist 
Party of the United States is a Communist-action organization 
as defined in the Act. At the time the present proceeding 
came before the Board, the Board had recently concluded a 14- 
month proceeding in which the Communist Party had been 
shown to be a Communist-action organization as defined in the 
Act. No valid concept of due process, or fairness, or essential 
justice required the Board to retrace its steps through the mass 
of testimony and exhibits on which its prior determination had 
been based—without the slightest reason to believe that the 
outcome would be any different. To construe the due process 
clause as requiring that the Board should have done so would 
be to treat the clause as a dry legal formula—a “mechanical 
instrument” (see supra, p. 35)—rather than the guarantor of 
fairness and justice that it was meant to be. 

The only plausible justification for petitioner’s position with 
respect to this issue is that it was not a party to the Communist 
Party proceeding, so that the Board’s findings and decision in 
that case should not be binding upon it. On analysis, however, 
the speciousness of such a point of view is apparent. Is it 
petitioner’s contention that it could better have defended the 
Communist Party against the allegation that it was a Commu- 
nist-action organization than the Party itself? Every precept 
of good sense is at war with such a suggestion. The Commu- 
nist Party, of course, was granted full liberty with which to 
attempt to rebut the Government’s proof in the prior proceed- 
ing. It failed to do so, though it was represented by compe- 
tent counsel with full opportunity of cross-examination and 
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rebuttal. It is simply unrealistic, not to say absurdly extrava- 
gant, for petitioner to suggest what its argument implies—that 
it might have succeeded where the Party itself failed. 

If petitioner were correct in its present contention, it would 
be incumbent on the Government to re-prove the nature of 
the Communist Party in each and every “front” case brought 
under the Act. Over and over again the Government would 
be required to adduce before the same Board the same evi- 
dence—evidence already found by the Board to be overwhelm- 
ing’—that the Communist Party is a Communist-action 
organization, To require the Government to resort to this 
course would indefinitely extend the time required for each 
“front” case without any corresponding benefit to the organiza- 
tion in question except delay—and due process does not 
recognize any right to delay. 

Moreover, the Communist Party, in view of its control of 
the American Committee and the close working relationship 
between Party and Committee detailed in the Board’s Report, 
can fairly be said actually to have represented—or at least 
for all purposes of practical justice—petitioner’s interests in 
the proceedings in which its own status as a Communist-action 
organization was established. The doctrine of class represen- 
tation provides a familiar analogy. “It is a familiar doctrine 
of the federal courts that members of a class not present as 
parties to the litigation may be bound by the judgment where 
they are in fact adequately represented by parties who are 
present, * * * or where the interest of the members of the 
class, some of whom are present as parties, is joint, or where 
for any other reason the relationship between the parties pres- 
ent and those who are absent is such as legally to entitle the 
former to stand in judgment for the latter.” Hansberry v. 
Lee, 311 U.S. 32, 42-43; see 1 Freeman on Judgments (5th ed. 
1925), $§ 435-436; American Law Institute, Restatement of 
Judgments (1942), $86. That the principle involved in the 
doctrine of class representation is in accord with due process 
is, of course, well settled. “[{T]here is scope within the frame- 
work of the Constitution for holding in appropriate cases that 
a judgment rendered in a class suit is ves judicata as to mem- 
bers of the class who are not formal parties to the suit. Here, 
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be incumbent on the Government to re-prove the nature of 
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under the Act. Over and over again the Government would 
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organization. To require the Government to resort to this 
course would indefinitely extend the time required for each 
“front” case without any corresponding benefit to the organiza- 
tion in question except delay—and due process does not 
recognize any right to delay. 

Moreover, the Communist Party. in view of its control of 
the American Committee and the close working relationship 
between Party and Committee detailed in the Board’s Report, 
can fairly be said actually to have represented—or at least 
for all purposes of practical justice—petitio:er’s interests in 
the proceedings in which its own status as a Communist-action 
organization was established. The doctrine of class represen- 
tation provides a familiar analogy. “It is a familiar doctrine 
of the federal courts that members of a class not present as 
parties to the litigation may be bound by the judgment where 
they are in fact adequately represented by parties who are 
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bers of the class who are not formal parties to the suit. Here, 
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as elsewhere, the Fourteenth Amendment does not compel 
state courts or legislatures to adopt any particular rule for 
establishing the conclusiveness of judgments in class 
suits: * * * nor does it compel the adoption of the particular 
rules thought by this Court to be appropriate for the federal 
courts. * * * [This Court is justified in saying that there 
has been a failure of due process only in those cases where it 
cannot be said that the procedure adopted fairly insures the 
protection of the interests of absent parties who are to be 
bound by it.” Hansberry v. Lee, supra, 311 U.S. at 42. “The 
requirement that a person should have an opportunity either 
in person or through a representative to present his side of a 
dispute and to protect his interests is almost invariably met. 
In extreme cases. however. the convenience of the public and 
of other persons may require that a matter be settled althoug 
a person whose interests are affected has not had an oppor- 
tunity to protect his interests by appearing personally or 
through personally selected representatives or through persons 
specifically appointed to represent him as trustees or guardians. 
Due process of law means only that the interests of a person 
should be adequately represented; where it is not reasonably 
possible that he should be heard in person or by one selected by 
him or acting on his sole account, the requirement of reason- 
ableness which is at the basis of the rule of due process of law, 
is satisfied if his interests are in fact adequately represented” 
(American Law Institute. Restatement of Judgments (1942), 
§ 86). 

It is true. of course. that the Communist Party proceeding 
was not in any strict sense of the term a class action. But the 
rationale of the class-representation doctrine has as a matter 
of fact even greater applicability to a case of this type. For, 
the actual relationship between the Communist Party of the 
United States and Communist-front organizations as they are 
defined in the Act is obviously of a far more close and intimate 
nature than the mere relationship which exists between mem- 
bers of a class having common interests. The Communist 
Party is far more than simply one among many Communist 
organizations. It is the parent group which actually controls 
all “front” groups. When, therefore, its status as a Com- 
munist action organization was litigeted in the Party case, 
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it can fairly be said to have represented, at least virtually, all 
of its “fronts” on the underlying issue of its own character and 
status as an action group. 

Another legal analogy to the Board’s ruling making its de- 
termination in the Communist Party case as to the nature of 
that organization conclusive in this case is the principle of the 
conclusive effect of an in rem judgment even as to persons not 
parties to the proceeding in which the judgment was rendered. 
See 3 Freeman on Judgments (Sth ed. 1925), §§ 1517 et seq. 
While in rem judgments typically are concerned with tangible 
property, particularly real estate (cf. 3 id., $ 1520), they also 
may relate to issues having to do with status as between per- 
sons and groups. 3 id., §§ 1534-1537. Since the Communist 
Party case involved a determination of the status of that organ- 
ization as a Communist-action organization,” the legal prec- 
edents in the field of in rem judgments provide further support 
for the Board’s ruling giving conclusive effect to its prior deter- 
mination of the Party's nature and status in the case at bar. 
See, particularly, Goodspeed v. Great Western Power Co., 33 
Cal. App. 2d 245, 264-265, 91 P. 2d 623, 633-634 (1939) ; 
People v. Lang Transportation Co., 217 Cal. 166, 170, 17 P. 
2d 721, 723 (1932) ; ef. Pittsburgh Plate Glass Co. v. National 
Labor Relations Board, 313 U.S. 146, 158-161. 

We repeat, however, and emphasize that it is not necessary 
to be able to fit the present type of case into any formularized 
legal rule in order to justify the challenged ruling of the Board 
as affording basic due process. The particular issue here in- 
volved is undoubtedly unique on its facts. It requires for its 
resolution, therefore, no more than the application of general 
principles of fairness, justice, and good sense. For the rea- 
sons previously set forth, we submit that the Board’s ruling 
was correct under even the most exacting of such tests. 


*«This proceeding is concerned solely with what amounts to the deter- 
mination of a status” (Board Member Coddaire, concurring in the Report 
of the Board in the Communist Party case, p. 133). Cf. this Court’s own 
observation in the Communist Party case that the Act’s provisions relating 
to the registration of an organization involve “a determination if its nature” 
(223 F. 2d at 553). See also Mr. Justice Douglas’ observation that the 
placing of an organization on the so-called Attorney General’s list of sub- 
versive organizations involved “a determination of status” ( concurring in 
Joint Anti-Fascist Refugee Committee vy. McGrath, 341 U.S. 123, 175). 
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Petitioner points out that the Board’s determination in the 
Communist Party case was of the nature of the Party on April 
20, 1953, the date of the Board’s order against the Party, and 
that there has never been any determination that the Com- 
munist Party was an action-organization on June 27, 1960, the 
date of the order against the ACPFB. But on June 27, 1960, 
the Party was still an organization against which a registra- 
tion order had been made, the Board’s Modified Report on 
Second Remand j:zving been issued February 9, 1959. In the 
present proceeding the petitioner filed in this Court a motion 
on or about November 22, 1961, for leave to adduce additional 
evidence, which contained no suggestion that petitioner could, 
or desired to, adduce any evidence of any change in the nature, 
character, or status of the Communist Party.” It is clear that 
under the statutory scheme the status of an action organiza- 
tion continues for purposes of the Act until and unless relief 
is granted under Section 13(b).“ Any other construction of 
the Act would. by reason of the considerations we have dis- 
cussed supra, render the Act unworkable. 


CONCLUSION 


The Order of the Board should be affirmed. 
Respectfully submitted. 
J. WattTer YEAGLEY, 
Assistant Attorney General. 
Grorce B. SEARLS, 
BenJaMIn F. Potiack, 
Attorneys, Department of Justice, 
Washington 26, D.C. 
Frank R. Hunter, Jr., 
General Counsel, 
Cuartes F. DmuaM, 
Attorney, 
Subversive Activities Control Board, 
Washington 26, D.C. 


“This motion is described in the Report of the Board on Reconsideration, 
dated March 8 1962, and included in the Supplemental Joint Appendix, 
Vol. Il. See page 1 of that Report. 

“ Section 13(b) is reprinted in the Appendix to this brief. 


APPENDIX 


Subversive Activities Control Act of 1950 (50 U.S.C. § 781 
et seq.): 


Sec. 13(b). Any organization registered under sub- 
section (2) or subsection (b) of Section 7 of this title, 
and any individual registered under section 8 of this 
title, may, not oftener than once in each calendar year, 
make application to the Attorney General for the can- 
cellation of such registration and (in the case of such 
organizations) for relief from obligation to make fur- 
ther annual reports. Within sixty days after the de- 
nial of any such application by the Attorney General, 
the organization or individual concerned may file with 
the Board and serve upon the Attorney General a peti- 
tion for an order requiring the cancellation of such 
registration and (in the case of such organization) re- 
lieving such organization of obligation to make further 
annual reports. Any individual authorized by section 
786(g) of this title to file a petition for relief may file 
with the Board and serve upon the Attorney General a 
petition for an order requiring the Attorney General to 
strike his name from the registration statement or 
annual report upon which it appears. 

(41) 
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STATEMENT OF THE CASE 


Pursuant to Section 13 (a) of the Subversive Activities 
Control Act of 1950 as amended (the Act) the Attorney General 
of the United States, petitioner, filed a petition on April 22, 
1953 with the Subversive Activities Control Board (the Board) 
for an order to require the American Committee for Protection 
of Foreign Born (American Committee, the Committee or - 
ACPFB), respondent, to register with the Attorney General as 
a Communist-front organization in compliance with Sections 
7(b), (c) and (d) of the Act, 


On June 1, 1953 respondent filed various motions address- 
ed to the petition all of which were denied by the Board. On 
August 28, 1953 petitioner filed an amended petition, and motions 
addressed to this petition were also denied by the Board. 
Respondent's answer was filed on October 30, 1953. 


The petition was verified under oath and alleged, with 
illustrative allegations of fact, that respondent is directed, 
dominated and controlled by the Communist Party of the United 
States, a Communist-action organization, and that respondent 
is primarily operated for the purpose of giving aid and support 
to the Communist Party. 


The respondent in its answer denies that it is a Communist- 
front organization and that it is directed, dominated and con- 
trolled by any other organization. 


Hearings for the purpose of taking evidence commenced on 
May 14, 1955 before the undersigned Examiner at Washington, 
D.C. At respondent's request, testimony of one of its witnesses 
was taken in New York City, December 20-22, 1955, and : 
testimony of another of its witnesses, was taken in Salt Lake 
City, Utah, on March 13, 1956, by authority of the Board. 
Thereafter hearings were reconvened in Washington, D.C.) 
and concluded on March 29, 1956. At the conclusion of 
petitioner's case respondent made certain motions to strike 
testimony and to dismiss the petition which were denied for the 
reasons set forth in a ruling dated December 16, 1955, 


On August 7, 1956 the petitioner filed Proposed Findings 
of Fact and on August 31, 1956 respondent did likewise. The 
Proposed Findings of both parties have been considered and to 
the extent that they were, in whole or in part, incorporated 
herein; they are accepted, otherwise they are rejected as 


unsupported by the evidence or as lacking in sufficient relevancy 
or materiality to be included. 


The stenographic record of testimony taken consisted of 
7095 pages. Petitioner presented 18 witnesses and 281 exhibits; 
respondent presented 9 witnesses and 237 exhibits. 


In reaching the findings of fact herein set forth, the exam- 
iner has evaluated the testimony of petitioner's witnesses in the 
light of their various organizational positions, affiliations and 
activities affording the sources of their knowledge. It was also 
considered that more than half the petitioner's witnesses were 
members of the Communist Party and came into contact with 
respondent as paid operatives of the FBI and this was taken into 
account in weighing their testimony. Those witnesses who held 
leadership positions in the Communist Party showed such special 
knowledge as to qualify them to testify as experts on 
Communism and Communist Activity. All of petitioner's 
witnesses were subjected to skilled and searching cross-exam- 
ination’ and their testimony has in all cases been credited in the 
light thereof. 


‘On cross-examination of petitioner's witness Lautner, 


respondent moved to strike Lautner's testimony by reason of 

his refusal to disclose his place of residence at the time of the 
hearing. This motion was denied. In making this determina- 
tion, the Examiner, as disclosed by the fullsome cross- 
examination of the witness, considered that respondent was so 
adequately informed of Lautner's background, current activities, 
and environment that, under the circumstances, the location of 
the present residence of the witness was not so material that 
failure by the respondent to obtain it would deprive it of its 

right of cross-examination. 


1 fh reaching this determination, due consideration was also 
given to the case of Alford v. U.S, 282 U.S. 687, and its 
interpretation in such cases as Du Beau v. Smither (203 F. 2d 
395); U.S. v. Krulewich (167 F. 2d 943); Capriola v. U.S. 

(61 F 2d 5); and U.S. v. Easterday (57 F 2d 165). 


The testimony of the witness for the respondent was also duly 
considered in the light of their connection with respondent, their 
interest and the extent to which they might obtain information concern- 
ing it and its operations. 


Abner Green, executive secretary of the respondent, was 
identified in the record as a member and functionary of the Communist 
Party. In assessing his testimony the Examiner has considered 
Green's position in respondent, and the contradiction of parts of his 
testimony by documentary evidence and by the evidence of Bishop Moulton, 
one of respondent's witnesses, as well as by evidence of petitioner's 
witnesses and that pertinent areas of the witness' cross-examination 
were precluded by numerous assertions of the constitutional privileges 
against self-incrimination. No inference adverse to the witness or the 
respondent is drawn as the result of such claims of privilege, nor are 
the claims deemed to constitute affirmative evidence against the 
respondent. The fact remains, however, that toa substantial degree 
cross-examination was frustrated by such claims and this must be 
considered in weighing the evidence. 


Pertinent background material concerning the witnesses is set 
forth in the attached appendix. 


On December 26, 1956, respondent filed a motion addressed to 
the Examiner to take further evidence, with an accompanying affidavit, 
in which it moved forreopening of the proceeding to permit the intro- 
duction of evidence reflecting on the credibility of petitioner's witness 
Mary Markward and to permit further cross-examination of her. 

In the affidavit accompanying the motion respondent offered to prove 
that Markward committed perjury in her testimony in U.S. v. 
Dr. Alfred Blumberg, U.S.D.C. ED PA., Cr. No. 17963. 


This affidavit asserted that Markward, who testified as a witness 
for petitioner in the instant matter in October 1955, testified in the 
Blumberg case in February 1956 that Blumberg, at a meeting on 
June 10, 1945, had stated that force and violence were necessary con- 
comitants of the proletarian revolution and had testified that one Charles 
Payne had taught at a Communist Party class in 1949 that revolution 
could not come about peacefully. It was further asserted that: Markward's 
contemporaneous reports to the Federal Bureau of Investigation on the 
1945 meeting did not make any reference to any force and violence 
statements by Blumberg and that the notes which Markward took at the 
class conducted by Payne did not show that Payne had said anything 


about the non-peaceful nature of the revolution. There was also an 
allegation that Markward testified in the case of U.S. v. Frankfeld, 
U.S.D.C. MD., Cr. No. 22322, in 1952 and made no reference in 
that case to any statements on force and violence by Blumberg in 
1945 or to any teachings on the non-peaceful character of the revolu- 
tion by Payne despite the fact that Markward testified that two of the 
defendants in that case were present at the June 1945 meeting at 
which Blumberg spoke. It was alleged that Markward had not testi- 
fied to teachings by Payne on the non-peaceful character of the revolution 
in the case of Brownell v. the Communist Party before the Subversive 
Activities Control Board. 


None of the testimony given by Markward in the instant matter 
concerned the statements made by Blumberg at the 1945 meeting nor 
the teachings of Payne in 1949. The motion, therefore, is directed 
at the general credibility of the witness and is not for the purpose of 
refuting testimony given by the witness in the instant case, and does 
not touch on the events and activities as to which she testified in this 
hearing. 


In order to' determine whether the heaging should be reopened 
for the purpose as set forth in the motion, the Examiner has read 
and considered the transcript of the pertinent portion of Markward's 
testimony. 
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: Cf. Jencks v. U.S., 353 U.S. 657, 668; 1 LED 2, 1103, 1112, in 
which it was held that a report given by a witness ina criminal case 
to the FBI need only be produced if such report touched the events and 


activities as to which the witness testified at the trial. 


2 The standards for such determination are to be found in Communist. 
Party v. Subversive Activities Control Board, 351 U. Ss. 115. 


3 This transcript is part of the public record in the case of 
Brownell v. the Communist Party of the United States of America, 
Subversive Activities Control Board Docket No. 51-101, wherein 
the transcript appears as Exhibit No. 93. The Examiner takes 
official notice of the material contained therein. 


The transcript discloses that the 1945 meeting statements 
attributed by Markward to Blumberg at his trial in 1956 do not' appear 
in express words in Markward's report of that meeting made by her 
to the FBI in 1945. Her explanation of this was that Blumberg's 
statements as to force and violence at the meeting were implicit in 
what she attributed to him in the report. Moreover, on cross- 
examination Markward stated positively that Blumberg had made the 
statements at the meeting. In an effort to impeach this testimony 
she was cross-examined on her failure to mention the statements in 
the Frankfeld case in 1952, The trial court expressed the opinion 
that the witness was only chargeable to make responsive answers to 
questions asked her. Markward had no recollection of being asked 
about Blumberg in the Frankfeld case and no evidence was adduced to 
the contrary. 


Similarly, as to the Payne class, the issues in the Blumberg and 
Frankfeld cases were different, and the omission of testimony in 
Frankfeld concerning Payne's teachings was not chargeable to; the 
witness since she was not asked about such teachings. This also holds 
true of her testimony before the Board in the case of Brownell v. the 


Communist Party. 


From a consideration of the transcript in the Blumberg case, 
there appears to be no warrgnt to reopen the hearing for the purpose 
of taking further testimony. ' There is no evidence therein to dis- 
close a reasonable possibility that perjury would be shown at such 
hearing, or that the witness, for the reasons alleged in the motion, 
would be shown to be of such character as to discredit her testimony 
in its entirety. At most, the rehearing would show some inconsist- 
encies or omissions which would require no more than a careful 
scrutiny of the witness' testimony. Such a scrutiny has been given 
the testimony in the instant matter. 


B The transcript shows that the contents of the report were in'evidence 


and were the subject of exhaustive cross, re-direct and re-cross 
examination, 


2 A similar conclusion was reached on substantially the same facts 
and on a consideration of the transcript of the Blumberg case by the 
Subversive Activities Control Board in Brownell v. the Communist 


Party. 


It should also be noted that the only item in support of which 
Markward is cited appears on page 31 of this report. It consists of 
an identification of one Dorothy Strange as a member of the Commun- 
ist Party. 1 tp this area, the testimony of the witness shows that the 
bases of her identification were her position in the Communist Party 
and the circumstances under which she met Dorothy Strange. Nothing 
in the examination of this witness, either on direct or cross, in any 
wise impaired the identification. 


The Examiner's observation of the witness on the stand led him 
to the opinion that she was in no wise evasive and that her testimony 


was forthright and worthy of credence. 


By reason of the above and in view of applicable law the motion 
is denied. 
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It was established by Green and by documentary evidence that Dorothy 
Strange was Naturalization Aid Director of the committee. Markward's 
testimony on that point is in accord with this evidence, 
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FINDINGS OF FACT 


Policies and Status of the Communist Party 


In view of the fact that a relationship between the Commun- 
ist Party and the respondent is an issue in the case,“ the nature 
and status of the Party is material if established by competent 
evidence. Certain pertinent facts concerning the Communist Party 
established by oral and documentary evidence, which are relevant 
material considerations in determining respondent's relationship 
to it, will now be set forth. 


Petitioner's witness Lautner gave evidence that the ruling 
body of the Communist Party is its Central Committee. He 
further established that the Central Committee is a body of Party 
leaders elected at a convention who have the responsibility to carry 
out Party decisions between conventions. In order to carry out the 
Party's activities, subcommittees are appointed which specialize 
in certain types of activities such as the Nationality Groups 
Commission, which specialized on Communist Party policies in 
connection with the Nationality Groups. 2 The Central Committee 
of the Communist Party is responsible to carry out Party decisions 
between conventions and Party members are subject to Party 
discipline and Party decisions. 


1 Section 3(4) of the Internal Security Act of 1950 defines a 
Communist-front organization as "any organization ... which (A) is 
substantially directed, dominated, or controlled by a Communist- 
action organization, and (B) is primarily operated for the purpose of 
giving aid and support to a Communist-action organization." As 
appears infra in this section of the report, the Party is found to be 
a Communist-action organization. Moreover, Section 13(£)(1) ; 
requires, in determining whether any organization is a "Communist- 
front organization, '' the Board shall take into consideration "the 
extent to which persons who are active in its management, direction, 
or supervision, ... are active in the management, direction, or 
supervision of, or as representatives of, any Communist-action 
organization," 


2 


In Canada, in 1931, Lautner was secretary of the Hungarian’ 
National Commission of the Party. In 1942 he was a member of the 
Nationality Groups Commission of the Communist Party which made 
the decision under which Green was made head of the American 
Committee, (Cont'd. ) 
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Among the Party's publications of major importance are 
the Daily Worker! and its theoretical official publication, 
Political Affairs,= earlier called The Communist. It appears from 
The Communist, July 1934, that the foreign born had a special 
significance in the Party's plans and programs; 


THE FOREIGN-BORN TOILERS A REVOLUTIONARY 
FACTOR 


The foreign-born masses are undergoing rapid 
radicalization. Millions of them are unemployed. 
They are discriminated against in the industries and 
by the relief agencies; they are persecuted and de- 
ported. Furthermore, with the aid of the foreign- 
born petty bourgeoisie, the ruling class is trying to 
keep the foreign-born workers under the influence of 
its ideology. Today all reactionary forces among 
the foreign-born masses are mobilized to check their 
rapid radicalization. The foreign-born workers are 
today fighting shoulder to shoulder with their native 
white and Negro brothers in the industries, in front 
of the relief stations, on the C. W. A. jobs; they are 
awakened to the consciousness of being part and 
parcel of the American working class. We see, 
therefore, that the foreign born workers constitute 
a revolutionary factor of the utmost importance. .-- 
(A. G. Ex. 1) 


(Cont'd.) (See Management, Direction and Supervision, infra.) On 
his return from the Army in 1945 he was reassigned to the Nationality 
Groups Commission of the Party and as secretary of the Hungarian 
Nationality Bureau of the Communist Party. 


1 Copies of the Daily Worker and its Sunday edition, The Worker, 
comprise A.G. Exs. 6-7, 9-16, 79-81, 84-137, 139, 141-142, 144, 
147-151, 153-155, 157, 168, 231-235, 238, 270-276, 282-284, 
287-289; Resp. Exs. 40-42; A. G. Exs,. 48, 138, 140, 143, 145, 146, 
152, 230, 285-286. 


% Copies of Political Affairs in evidence comprise A.G. Exs. 162, 
227, 229, 278-281. 


The same publication states; 


-.. We have to forge the language mass organiza- 
tions around the Party into more powerful instruments 


for reaching the wide masses of foreign-born, for taking 
the lead among the foreign-born masses in the struggle 
against fascism and war, against social-fascism. 


They must be instrumental in uniting the foreign-born 


with the rest of the American working class in the 
struggle against the effects of the N.R.A., which means: 


they must he forged into instruments, into levers, for 
building the revolutionary unions, for building the 
opposition in the American Federation of Labor, into 
instruments for reaching the masses in the factories, in 


the mines; they must develop the struggle against 
discrimination, against deportation; they must especially 


penetrate the masses of the organizations led by the 
reactionary forces through applying the united front 
policy on all the immediate demands that concern the 
foreign-born workers. ... (A.G. Ex. 1) 


From the above it is established that the Party's interest in 
the foreign born was substantial and that the Party's policy contemp- 
lated as an important item the fight against deportation. The 
interest of the Party in the foreign born is shown further in ; 
"Proceedings, 10th Convention, Communist Party, New York State," 
May 20-23, 1938: 


Foreign Born, Resolved: That we, 850 delegates 
of the Tenth Convention of the Communist Party, 
State of New York, go on record supporting full 
defense of the economic and political rights of the 
foreign-born to jobs and relief, for an end to the 
deportation of foreign-born, and for the re- 
establishment of the American tradition of the 
right of asylum for political and religious refugees 
in the United States. Resolved further: that we 
support the program of the American Committee 
for Protection of Foreign Born, which fights to 
win full and equal rights for the foreign born in 
the U.S. (A.G. Ex. 226, p. 310.) 


The Party's approach to the manner in which it should defend 
those in whom it is interested is established by Political Affairs for 
45 February 1951: 
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THE INTERNATIONAL LABOR DEFENSE 


Comzade Foster warned us at our 1948 Convention 
not to allow our Party to become a defense organization. 
He spoke wisely from the sum total of experience in 
this field. A separate permanent non-partisan organiza- 
tion devoted exclusively to this purpose is required. In 
the 'twenties and earlier, some big, city-wide delegate 
bodies met regularly for years and did a splendid job, 
on special cases, The LL. D. was the fruition of many 
efforts permanently to merge all such committees. 


x oe oe & Ke 
DEFENSE OF THE BILL OF RIGHTS TODAY 


The Civil Rights Congress, under the able 
leadership of William Patterson and Aubrey Grossman, 
is the logical inheritor of the I. L. D.'s record and 
experiences, and the Committee for the Protection of 
the Foreign Born, led by the devoted and indefatigable 
Abner Green, performs invaluable service in the 
fight against the government's deportation drive. It 
is the duty of all progressives to appreciate the need 
of these organizations, help raise funds, and support 
their work. (A.G. Ex. 229, pp. 126-127.) 


From the above it is found that the Party has a fundamental 
interest in the foreign born, and operations among the foreign born 
jn connection with naturalization or deportation are essential to the 
Party's objectives. Itis further found that the Party's policy is not 
to conduct such operations itself but to carry them out through other 
organizations such as the ILD and the American Committee for 
Protection of Foreign Born. 


In addition to its policies in connection with the foreign born 
and their naturalization and deportation problems, certain policies 
and activities of the Communist Party, particularly as regards 
American Negroes, whom the Party places in the same category as 
it does the foreign born, and also in connection with certain legisla- 
tion which it opposes, which are material and relevant to this 
proceeding, were established by oral and documentary evidence adduced 
on the record herein and the pertinent facts as so established are set 
forth in the subsequent considerations of respondent's policies and 
activities. 


The petition alleges in substance and effect that respondent 
is a Communist-front organization by reason of its relationship to 
the Communist Party of the United States, a Communist-action 
organization which has been so found by this Board. 


On April 20, 1953 the Board determined that the Communist 
Party is a Communist-action organization within the meaning of the 
Subversive Activities Control Act and as such must register pursu- 
ant to the provisions of that Act. Thereafter, the Board has consist- 
ently held in proceedings involving an organization alleged to be 
Communist-front by reason of its relationship to the Communist 
Party, that proper interpretation of the Act as well as indicated 
congressional intent and applicable law require that if the evidence 
established such organization to have the pertinent relationship to 
the Party, then the Board's prior determination that the Party is 
a Communist-action organization should be considered conclusive 
and binding in the proceeding against the alleged "front. "' 


During court review of the determination of the Board re- 
garding the Communist Party, the matter was remanded to the 
Board pursuant to judgment of the Supreme Court that the Board 
should reconsider the determination freed from a challenge against 
certain testimony, the basis of which challenge was not in existence 
when the proceeding was concluded before the Board. 1 On 


December 18, 1956, the Board filed with the Court of Appeals its 
modified findings and recommendation that the order of April 23, 
1950, requiring the Communist Party to register as a Communist- 
action organization, be affirmed. Accordingly, and pursuant to 
Board precedent, it is hereby ruled that since the evidence herein 
shows the American Committee for Protection of Foreign Born to 
be directed, dominated, or controlled by the Communist Party, and 
primarily operated for the purpose of giving aid and support to the 
Communist Party, the determination that the Communist Party is a 
Communist-action organization shall be binding and conclusive 
herein. 


1 The determination of the Board was affirmed by the United States 
Court of Appeals for the District of Columbia on December 23, 1955 
(223 F, 2d 531) but subsequently remanded to the Board by the Court 
of Appeals for further proceedings pursuant to the judgment of the 
Supreme Court issued April 30, 1956. (351 U.S. 115.) 


Antecedents and Formation of Respondent 


The ILD and Respondent's Formation 


The petition alleges that the respondent had its inception 
"in or about 1933.'"' Respondent admits in its answer that it was 
"formed in or about 1933 and has existed in the United States ever 
since."' 


Petitioner's evidence shows that the American Committee 
had its source in the Communist Party. Petitioner's witness Hacker, 
a Party member at that time, testified that in the middle of 1932, 
he was summoned to New York to become acting national secretary 
of International Labor Defense (ILD) and was ordered to report to 
Robert Minor, the liaison man between the Central Committee of 
the Communist Party, of which Minor was a member, and the 
Communist national fraction of the ILD and"made the final policy 
decisions in regard to ILD." 


In 1932 Hacker was elected a delegate to the Moscow conven- 
tion of the International Red Aid (IRA) of which ILD was the 
American section. IRA was the parent organization of the various 
Communist defense organizations such as the ILD, and had its head- 
quarters in Moscow. Hacker went to Moscow in November 1932 
and was head of the ILD delegation there and made a report for it 
at the IRA convention concerning the deportation cases handled by 
ILD. There was discussion at this convention about speeding up the 
tempo of the ILD and of the Party improving its work among the 
foreign born. On his return to the United States, he became an 
organizer for the ILD and was required to report to the National 
fraction of the Communist Party in ILD concerning it. 


Sometime in 1932 Minor, at that time a member of the Central 
Committee of the Communist Party, "came up with the idea" of 
establishing an organization for the protection of foreign born to 
relieve ILD of the detail on deportation cases and such an organiza- 
tion was established. This organization was designated by Hacker 
as the Council for Protection of Foreign Born or Committee for 
Protection of Foreign Born. 1 The committee handled the legal and 
ee oe 

It should be noted that at least one other witness, Lautner, did not 
always refer to the American Committee for Protection of Foreign 
Born by its full name. Thus he refers to it as the "Protection of the 
Foreign Born" at Tr, 988 and 991, wnile at Tr. 992, he designates 
the organization as the American Committee for Protection of Foreign 


Born. 
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technical work of the deportation cases while the ILD devoted itself 
to the mass organizations and the propaganda work in this field. In 
the period between 1933 and 1935, while Hacker was an organizer 
for ILD, that organization turned over the deportation cases to the 
"Committee for Protection of Foreign Born, '' which handled the 
legal and technical matters in connection with these cases. 


It is the contention of the respondent that the committee or 
council about which Hacker testified was not the respondent or in 
any way connected with it, but, on the contrary, was a part of the 
ILD and operated separately after the American Committee came 
into existence. In determining whether or not Hacker was referring 
to respondent it becomes a matter of interpreting his testimony. 

In testifying about the organization which was established at Minor's 
suggestion, Hacker stated: 


Yes, a committee was set up. Whether it was known 
at that time as the Council for the Protection of Foreign 
Born or Committee for Protection of Foreign Born, Iam) 
not quite certain, but a committee of that kind was set up 
within the framework of the ILD. (Tr. 262-263, emphasis 
added. ) 


He also testified concerning the period between 1933 and 1935; 


During that time we turned over the raajority of the 
newly coming deportation cases, at least, over to the 
Committee for Protection of Foreign Born, that is, for 
them to handle the legal and technical matters in connection 
with such cases, while we continued the activity of arranging 
and holding mass meetings in order to dramatize these 
cases. (Tr. 265.) 
It will be noted that the language used by Hacker indicates some sort 
of separation between ILD and the committee. He refers to turning 
over these cases ''to them" as if they were something separate from 
ILD, While Hacker stated that the committee which was established 
was "'set up within the framework of the ILD," this does not | 
necessarily mean that it was a part of the ILD itself. In the context 
of his other testimony it is susceptible of having the meaning that 
the new organization would operate in the same field as the ILD and 
that the two organizations could carry out different functions in 
rendering aid to persons having deportation difficulties. 


On cross-examination, Hacker stated that he was quite certain 
that the council or committee was actually set up during the year 
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1932. Mr. Forer, on behalf of respondent in questioning Hacker, 
(Tr. 288-289) tried to indicate by his question that the committee 
was part of ILD as late as 1935. His question was: 


At the time you left the ILD which was about April or 
May of 1935, or something like that, was this function 
still in existence, that is, they had a council which handled 
the technical matters, the actual cases, and they had the 
ILD which handled mass activity? Was that still in existence 
at the time you left? 


to which Hacker replied indicating two separate organizations: 


Oh, yes. The ILD was the organization for mass 
activity, and the Committee for Protection of Foreign Born 
handled the technical work in connection with deportation cases. 


In resolving the question of whether the witness was here 
speaking of an organization which was part of the ILD or whether 
he was presenting evidence concerning the respondent, the Examiner 
has taken into consideration the fact that the testimony was given 
in a proceeding concerning respondent and consequently may be 
presumed to be intended to have some relationship to the respondent. 


Evidence which also tends to prove that the organization 
about which Hacker testified was the American Committee and not 
another organization connected with ILD derives from Hacker's 
testimony that one of the executive secretaries of the organization 


in the period from 1933 to 1935 was Dwight Morgan. Green also 
gave evidence that in 1936, when he went to work for the American 


Committee for Protection of Foreign Born, the respondent, its 
executive secretary was Dwight Morgan. 


Witness Hartle gave evidence that she had first heard of the 
American Committee for the Protection of Foreign Born upon join- 
ing the Communist Party, "in late 1933, or early 1934." She 
stated further that she heard the American Committee was an organ- 
ization of the Communist Party that would prevent communists 
from being deported by the Immigration Department, and that 
persons charged with being communists could go to the American 
Committee and receive help from it in fighting their cases. In 
answer to 2 question on cross-examination as to whether the 


a 
Additional material in the record concerning the position which 
Morgan held in respondent appears in the Daily Worker, December 

17, 1935. (A.G. 109.) 
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committee about which she had heard could not have been some 
committee of the ILD with the word "foreign born" in its name, 
Hartle replied, ''No. I heard about that, too, but I wasn't testify - 
ing about that." (Tr. 1732.) On being further questioned as to 
whether she had heard some discussion about some committee of 
the ILD dealing with deportations and in addition had heard about 
the American Committee, she answered, 'That is my recollection," 
(Tr. 1732.) While this is evidence of the existence of a committee 
of the ILD which dealt with deportation, it does not establish that 
the committee was engaged in the same phase of deportation work 
ascribed by Hacker to the Committee for Protection of Foreign 
Born about which he testified, nor is it incompatible with the 
finding here made that the committee about which Hacker testified 
was the American Committee. 


No testimony or documentary evidence was offered by 
respondent to show exactly how or when it started. 


In the light of the above, the Examiner finds that the 
organization about which Hacker testified was not a part of the ILD, 
but that on Party orders, issued through Robert Minor, it was the 
American Committee for the Protection of Foreign Born and ~ 
assumed part of the work which the ILD had formerly performed 
and complemented the work which the ILD was doing at that time. 


In its proposed findings respondent cites Attorney 
General's Exhibit 242 in support of the allegation in its answer 
that it was organized in 1933. This exhibit is in affidavit form and 
was apparently part of an application for the obtaining of blank forms 
for naturalization. It was presumably prepared by Irving Novick 
as acting secretary of the American Committee for Protection of 
Foreign Born in 1939, and gives the date of the organization of the 
committee as November 1933. There is nothing therein to indicate 
the source of Novick's knowledge. Opposed to this are numerous 
references by respondent in its publications which fix the date of 
respondent's origin as 1932, These include pamphlets issued by 
respondent and its Review of the Year, 1950. (A.G. Exs. 25, p.3, 
column 1; 51, p. 2; 56, p. 2; 166, p. 2; and Resp. Ex. 191, p.2.) 
Respondent's Exhibit 88 and Attorney General's Exhbits 24 and 236 
indicate thit its 20th anniversary was celebrated in December 1951. 
The computation from this date tends to fix the date of the respond- 
ent's origin as somewhere in the area of the 1932 date given by 
Hacker, rather than the 1933 date which appears in Attorney 
General's Exhibit 242. While the pleading of the 
petition and the admission of the answer places the date of the 


5155 


formation of respondent as in or about 1933, this is susceptible of 
including an organization which commenced sometime in 1932. 


On the basis of the preceding material, the Examiner finds 
that the organization about which Hacker testified as having its 
inception in 1932, either under the name of Council or Committee 
for Protection of Foreign Born, was the American Committee for 
Protection of Foreign Born, the respondent. It is further found 
that the respondent was created in 1932 at the instance of the 
Communist Party to serve as one of its defense organizations, and 
that it was an offshoot of the ILD, one of the Party's defense 
organizations. 


Structure of Respondent 


The structure of the American Committee, as provided for in 
the earliest of its constitutions introduced into evidence (A.G. Ex, 160), 
Article III, stated that in 1940 the ultimate authority was vested in the 
annual convention; between conventions it was lodged in a board of 
directors of not less than 15 or more than 30 members. The board of 
directors was authorized to choose a “National Board of Sponsors" 
with no assigned functions, and subcommittees "to function in accord- 
ance with the program of the American Committee."' Article III provides 
for officers: chairman, two vice-chairmen and treasurer, all of whom 
were made ex-officio members of the board of directors; Article V 
provided that supporting organizations and individuals could become 
members on a contribution or fee basis. This constitution was amended 
by the 8th National Conference in New York City on October 31, 1945. 


The structure and organization, as shown by Article II of this 
amended constitution, places the ultimate authority of the American 
Committee in the "Annual Conference. '! Between conferences, author- 
ity is continued in the board of directors which was increased in number 
to no less than 50 or more than 100 members. The board was authorized 
to fill vacancies in the board between conferences by a majority vote, 
to employ an office staff, raise money, supervise its expenditures, print 
literature and hold such meetings as it may find necessary. It was to 
meet at least four times a year. Article IV provides that the officers 
shall be chairman or co-chairmen, vice-chairmen, secretary and 
treasurer, all of whom were made ex-officio members of the board of 
directors. Article V provided for a General Counsel, also ex-officio 
member of the board of directors, No changes were made in connection 


ee 
1 Cf. ALG. Ex. 229, pp. 126-127. 
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with the sponsors, subcommittees or in the requirements for member- 
ship. 


The constitution promulgated at the 20th Anniversary National 
Conference of the American Committee, December 8 and 9, 1951, 
continued the ultimate authority of the American Committee in the 
Annual Conference which was authorized to "delegate full responsi- 
bility to those individuals and bodies which, in its mature judgment, 
are best capable of carrying out the program, decisions and authority 
of the Annual Conference." Only two officers were provided for: 
chairman and treasurer. Significantly, it provided for no board of 
directors but gave a new and extensive authority to the executive 
secretary. In Article III this authority appears as follows: 


The Administrative Officer responsible to the Annual 
Conference for the work and activities of the American 
Committee in between the Annual Conference shall be the 
Executive Secretary. The Executive Secretary shall be | 
elected annually by the Annual Conference, 


It will be seen from the sections on Management, Direction and 
Supervision of Respondent and Activities, infra, that the day-to-day 
activities of the respondent were carried out by Green and Barron in 
the national organization and similarly by the executive and adminis- 
trative secretaries of the branches, most of whom were Party members 
and its representatives in these subcommittees. Under the structure 
of respondent, nominal control of it was in its officers and directors, 
among whom were many distinguished persons. Actually, operating 
control of the organization was in its administrators who have been in 
a position to, and do use the American Committee, to accomplish the 
ends of the Party. 


Branches and Chapters 


The amended petition alleges, and the answer denies, that the 
committee had "affiliated branches and chapters throughout the United 
States," The petitioner introduced evidence concerning several local 
groups which it contends are affiliated branches and chapters of 
respondent established in key areas of the country. Respondent admits 
that there are various local committees for protection of foreign born 
such as Mid-West, Northwest, New England, Los Angeles, Michigan, 
and Western Pennsylvania Committees for Protection of Foreign Born 
with which it cooperates, but asserts that these committees set their 
own policies, elect their own officers, control their own funds, and 

45 that the respondent has no authority over these local committees, nor 
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can it be held liable for the action of these committees, nor can these 
committees be held liable for respondent's action. We now consider 
the evidence concerning branches and chapters: 


The constitution of the respondent adopted in 1940 (A.G. Ex. 160) 
provides that "The Board of Directors is empowered to organize sub- 
Committees of the American Committee, both regional and in the 
different language fields, to function in accordance with the program of 
the American Committee. "1 


Witnesses for petitioner testified concerning certain local groups 
and that these groups were affiliates or branches of the American 
Committee. Petitioner's witness Czarnowski established that prior to 
the organization of the Mid-West Committee for Protection of Foreign 
Born, such a committee was discussed in the Communist Party and 
that he attended a conference of the Mid-West Committee for 
Protection of Foreign Born in 1947 at Hull House for the purpose of 
organizing such a committee. Czarnowski established that during the 
time he was connected with the Mid-West Committee between 1947 
and 1955, it was affiliated with the American Committee for Protection 
of Foreign Born. There is support for this statement in respondent's 
publication, The Lamp, June 1947, where it is stated that at a conference 
held in Chicago on May 25, it was decided that a Mid-West office of the 
American Committee for Protection of Foreign Born be opened in 
Chicago, The same publication stated that such an office had been opened. 
Respondent's witness Green endeavors to explain away this statement 
made in The Lamp. The transcript states '... the term Midwest office 
was used here in 'The Lamp,' I would say by, inadvertence." (Tr. 5151.) 
It should also be noted that in Review of the Year, 1950, at the 4th page, 
there appears the address of the national office, and also the word 
"Midwest" giving as its address "431 S. Dearborn St., Room 317, 
Chicago 5, Dlinois," which is the address of the Midwest Committee for 
Protection of Foreign Born. Thus in its own official publication, 
issued in 1951, the American Committee shows "Midwest" as one of 
its branches. In the light of all the above, and of the other credibility 
factors concerning Green, his explanation regarding this branch is not 
credited. 


Further evidence concerning a relationship between the Mid-West 
Committee and the American Committee was furnished by Green who 


ee 
1 Abner Green, executive secretary of respondent, testified that such 
committees or chapters existed in 1940 and 1941, but that these com- 
mittees were discontinued some time in the latter year or, at the latest, 
some time in 1942, 
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testified that Mildred Treffman became executive secretary of the 
Mid-West Committee in 1949; Attorney General's Exhibit 251, a 
summary of the proceedings of the American Committee's "NATIONAL 
CONFERENCE AGAINST DEPORTATION HYSTERIA," held in Detroit, 
Michigan, December 3 and 4, 1949, shows Treffman to be a director 
of respondent at that time. Also, a comparison of Respondent's 
Exhibit 88, its constitution presumably adopted at its 20th Anniversary 
National Conference on December 8 and 9, 1951, and Attorney 
General's Exhibit 37, which contains a summary of the proceedings of 
the Mid-West Committee for Protection of Foreign Born, dated 

March 3-4, 1951, shows that the two constitutions are identical, except 
for the names of the organizations. A summary of the "MIDWEST BILL 
OF RIGHTS CONFERENCE" held March 3 and 4, 1951, Chicago, 
Illinois, by the Mid-West Committee for Protection of Foreign Born 
shows that Green served as chairman of one of the sessions of this 
conference, 


Witnesses Hartle and Harper showed that the Northwest | 
Committee for Protection of Foreign Born was discussed in the Party 
prior to its organization, and as a result of such discussion the 
committee was formed. Witness Hartle testified, "The relation of 
the Northwest Committee to the American Committee was that it was 
a chapter of the American Committee." (Tr. 1601.) The Lamp, 

August 1949, shows that a month prior to its publication there was 
"established a Northwest Committee for Protection of Foreign Born 

as a part of the ACPFB." (Resp. Ex. 151.) Review of the Year, 1950 
(A.G. Ex. 25) lists under "AMERICAN COMMITTEE FOR PROTECTION 
OF FOREIGN BORN," the words ''National Office" and its address, and 
beneath this, among other things, the word "Northwest" and its address 
"300 Mutual Life Building, Seattle 4, Washington, " which is the address 
of the Northwest Committee for Protection of Foreign Born, 

Attorney General's Exhibit 34, a two-page document entitled 'THE FIVE 
WHO ARE PART OF AMERICA....' issued by the Northwest Committee 
for Protection of Foreign Born, sets forth that it is "Affiliated to the 
AMERICAN COMMITTEE for the PROTECTION of the FOREIGN BORN." 
In addition, there appears on this exhibit under the name of the 
American Committee for Protection of Foreign Born a list of 37 names 
of respondent's officers and sponsors. 


Qn cross-examination, Green testified that when he saw 
Attorney General's Exhibit 34 in 1948 or 1949, a letter was written to 
the Northwest Committee for Protection of Foreign Born informing 
them that "they had no right or authorization to use the sponsors or 
officers of the American Committee for Protection of Foreign Born, 
or any right or authorization to use the name of the American Committee 
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for Protection of Foreign Born, and no right or authorization to indi- 
cate in any way that they were affiliated with the American Committee 
for Protection of Foreign Born since there was no basis for affiliation 
nor affiliation procedure." (Tr. 6790.) Green was unable to produce 
a copy of this letter. He further stated that in sending this letter he 
did not consult with anybody in the American Committee before taking 
this action. In view of the exhibits and for the reasons given above in 
connection with the Mid-West Committee for Protection of Foreign 
Born, Green's testimony regarding the Northwest Committee is not 
credited. 


Further evidence indicating a relationship between the 
Northwest Committee for Protection of Foreign Born and the American 
Committee for Protection of Foreign Born is Green's testimony that 
Lenus Westman became executive secretary of the Northwest Committee 
at the beginning of December 1949, and shortly after that attended the 
national conference of the American Committee in Detroit, Michigan, 
during the same month. Attorney General's Exhibit 251, a summary of 
proceedings of the American Committee's "NATIONAL CONFERENCE 
AGAINST DEPORTATION HYSTERIA," December 8-9, 1949, Detroit, 
Michigan, shows Lenus Westman to be a director of the respondent at 
that time. 


Petitioner's witness Glatis testified that the New England 
Committee was "the local chapter of the American Committee for 
Protection of Foreign Born." (Tr. 777-778.) He stated he was 
present at a meeting in May 1950 at which Abner Green was present, 
and at which a New England Committee for Protection of Foreign Born 
was organized. Also in attendance at this meeting were Dave Rosenberg, 
Nathaniel Mills and Ruth Hillsgrove. The Lamp for June-July, 1950, 
states that 'On May 14, a conference of organizations in Boston voted to 
set up a New England Committee for Protection of Foreign Born. 

Lewis Marks was elected chairman of the Committee."' (Resp. Ex. 269.) 
Glatis testified that Ruth Hillsgrove was secretary of the New England 
Committee for Protection of Foreign Born “approximately around 

1951 to 1953."" (Tr. 749.) Green testified that he attended a meeting 

in Boston, in May 1950, which was called by the American Committee 

for Protection of Foreign Born, and was devoted to the problem of 

cases then pending in New England and the work of the American 
Committee; that at this meeting he uxged the establishment of an organiza- 
tion and that some people volunteered to set up a committee, but the 
committee was never set up. Green's testimony that this committee was 
not established is not credited in the light of the statement in The Lamp, 
edited by him, which states that such a committee was "voted" to be 

set up and a chairman for it was elected. 
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Professor Louise Pettibone Smith, who has been chairman and 
honorary chairman of the American Committee as late as 1954, was 
also honorary chairman of the New England Committee, She testified 
that the New England Committee for Protection of Foreign Born was 
not organized until 1952,/ and at this meeting Ruth Hillsgrove 
(identified in the record as a Party member) became secretary of the 
organization. Smith testified that at the meeting in 1952, which she 
stated was the organization meeting, there was a Mr. Marks present. 
Glatis testified that he first met Lewis Marks at the founding meeting 
of the New England Committee for Protection of Foreign Born and at 
two subsequent meetings held by the New England Committee in 1953 
at which Lewis Marks acted as chairman, 


The Examiner finds that a New England Committee for Protection 
of Foreign Born, at which Abner Green was present, was established 
on May 14, 1950; that on May 25, 1952, there was a meeting for the 
establishment of a "permanent" committee for protection of foreign 
born in New England; that Ruth Hillsgrove was connected with both 
these committees and Abner Green also had contacts with both these 
organizations, It is found that there was in existence in New England 
in 1952, and to date of hearing, a New England Committee for Protec- 
tion of Foreign Born; that Professor Louise Pettibone Smith was an 
officer of the respondent and of this committee, and that Ruth Hillsgrove, 
its secretary, was a Party member. This evidence does not tend to 
discredit testimony of witness Glatis that a committee for protection of 
foreign born was established in New England in May 1950, or that he 
attended meetings of a New England Committee for Protection of 
Foreign Born in 1953. 


Witness Miller testified that the Los Angeles Committee for 
Protection of Foreign Born was organized in 1949, and was re- 
organized in 1950 with Delphine Smith, a Party member, as its 
executive secretary. Delphine Smith gave a thorough report of 
“reorganization plans that were discussed when Abner Green visited 


1 Respondent's Exhibit 18, an excerpt from the Boston Traveler, for 
August 11, 1952, was offered by the respondent to show that the organiza- 
tion meeting of the New England branch was May 25, 1952, for the pur- 
pose of rebutting testimony of witness Glatis. This excerpt states: 
“BRANCH FRONT FORMED HERE ON MAY 25TH" and that "A New 
England branch of a national Communist front organization was formed 

in Boston last May to help fight the deportation of Karl A, Latva,... 

THE LOCAL GROUP is affiliated with the American Committee for the 
Protection of the Foreign Born, which specializes in the defense of Red 


aliens," 
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Los Angeles." (A.G. Ex. 62.) Witness Miller learned that the Los 
Angeles Committee, which existed in 1951, was a direct outgrowth of 
a conference "of the National Committee for Protection of Foreign 
Born" held that year in Chicago. (See also A.G. Ex. 55.) Attorney 
General's Exhibit 54, entitled "CONFERENCE TO DEFEND THE 
RIGHTS OF THE FOREIGN BORN," dated Los Angeles, October 8, 
1950, shows that this conference was called in connection with a re- 
organization of the Los Angeles Committee for Protection of Foreign 
Born and sets forth under "Affiliations "' ''The Committee shall be 
affiliated to the national organization known as the American 
Committee for Protection of the Foreign Born, for purposes of mutual 
support, exchange of information, and co-ordination of activities 
pertinent to the Committee's aims. " The Los Angeles Committee con- 
tributed the sum of $150 to the American Committee for Protection of 
Foreign Born in November 1950. 


At the meeting of the Nationality Committee of the Communist 
Party in Pittsburgh, in 1953, Evelyn Abelson, a Party member, stated 
she had been in conference with the national officers of the American 
Committee for Protection of Foreign Born in New York for the purpose 
of setting up a Western Pennsylvania Committee for Protection of 
Foreign Born. Abelson stated that at the conference in New York she had 
met Abner Green. Witness Hardin was present at the meeting of the 


Nationality Committee and stated that at the meeting it was announced 
“the American Committee for Protection of Foreign Born in Western 

Pennsylvania had been organized."" (Tr. 350.) Witness Meldahl gave 
evidence that Green was present at a meeting of the Western Pennsyl- 
vania Committee for Protection of Foreign Born. 


There is also evidence in the record that the American 
Committee for Protection of Foreign Born was in frequent and close 
contact with the various local branches and chapters, In the years 
1952, 1953, 1954, and 1955, Green, Harriet Barron, and 
Professor Louise Pettibone Smith, in the course of national speaking 
tours, visited these branches. Witness Smith visited the Mid-West 
branch and was met by Nathan Caldwell, its executive secretary; the 
Los Angeles branch and was met by Rose Chernin; and the Northwest 
branch where she was met by Marion Kinney; and the Western 
Pennsylvania branch where she met Evelyn Abelson. 


An annual conference of the American Committee was held in 1954 


with conference headquarters at the offices of the Mid-West Committee, 
Suite 325, 431 South Dearborn Street, Chicago 5, Ilinois. 


= 22 - 


The Reverend Arthur A, Moulton, honorary chairman of the 
American Committee, testified that the American Committee had 
numerous branches. Concerning the organizational relationship be- 
tween the American Committee and these branches he stated that he 
thought the branches are "children of the parent organization" and 
that the relationship is the relation of parent and child. (Tr. 7067.) 


Other witnesses for respondent who testified concerning the 
relationship of the branches to the American Committee were Green, 
Professor Louise Pettibone Smith, Harvey K. McArthur, a sponsor 
of the American Committee, Julius Carlson, chairman of the Mid- 
West Committee and the Reverend Charles A. Hill. 


Green's testimony, summarized, was that the American 
Committee for Protection of Foreign Born did not have any affiliated 
branches or chapters "not to my understanding of the term ‘affiliated 
branches or chapters'"; that while the 1940 constitution of the 
American Committee provided for chapters, in the revision of the 
constitution in 1950! such chapters were eliminated; that the chapters 
which had existed earlier in Los Angeles, San Francisco, Cleveland 
and New York City had been eliminated by 1942, He could not recall 
any branches or chapters of the American Committee as late as 1942, 
He also testified that between 1942 and the end of 1950 there came 
into existence committees which had the name of "Protection of 
Foreign Born" but that they were not local chapters of the American 
Committee, and names as some of these committees the Mid-West 
Committee, the Northwest Committee, and the Los Angeles Committee. 


Concerning the relationship of the American Committee with the 
Mid-West Committee, he testified that the American Committee issued 
the call for the Mid-West conference and that the conference formally 
organized the Mid-West Committee in May 1947; that he worked in 
Chicago before the conference was held to establish the grouridwork and, 
at the conference, reported on the reasons why the American Committee 
issued a call for this conference, discussed the general problems faced 


1 professor Louise Pettibone Smith testified that Respondent's 
Exhibit 88 is a copy of the constitution of the American Committee for 
Protection of Foreign Born adopted at its conference on December 8 
and 9, 1951. What Green terms the 1950 constitution was apparently 
not in effect until the end of 1951, 


then by the Mid-West and the people throughout the country arrested in 
deportation proceedings or threatened with denaturalization. He stated 
that at one point he said: "... we were withdrawing and leaving to the 
conference the decision as to what is to be done in relation to the problem, 
that our recommendation was that the people in the Mid-West set up an 
organization that would perform the functions then needed to defend the 
rights of foreign born Americans in the Mid-West, but that this would 
not be a part of the American Committee for Protection of Foreign Born." 
(Tr. 5145-5146.) However, he did stay throughout the conference, He 
also testified that at the time the call for the Mid-West conference was 
sent out, the American Committee had names of persons in the Chicago 
area who had been getting help or information from the American 
Committee and were being defended by the committee to whom copies of 
a call were sent, and that the American Committee obtained from these 
persons names of persons and organizations to whom to send a call. 

He also testified that since the Mid-West Committee has been established, 
material of the American Committee is sent to the Mid-West Committee 
and the Mid-West Committee sends its material to the American 
Committee, and that when in Chicago he makes it a point to visit the 
office of the Mid-West Committee; that the work of the Mid-West Com- 
mittee is of significance to the American Committee because the totality 
of the work done by it helps give the American Committee an understand- 
ing of what it has to do in order to carry out its program and its 
responsibility; also that the general material issued by the Mid-West 
Committee helps to keep the American Committee generally informed as 
to the problems faced by non-citizens and naturalized citizens in that 
area: that the Mid-West Committee is free to consult with the American 
Committee and get the benefit of its experience on the rights of non- 
citizens; that when persons in the Mid-West area presented immigration 
or naturalization problems to the American Committee, the American 
Committee would inform such persons of the Mid-West Committee; that 
the relationship between the two organizations is one of cooperation; 

that this working relationship between the Mid-West Committee and 

the American Committee holds true for the time he testified and was so 
before and after the adoption of the so-called 1950 constitution of the 
American Committee; that he attended a Mid-West Bill of Rights 
Conference held by the Mid-West Committee in March 1951. 


He testified that the relationship which exists between the 
American Committee and the Mid-West Committee also exists between 
the national organization and the Northwest and Los Angeles Committees. 
He testified as to the existence of committees in Michigan and San 
Francisco (i.e., the Northern California Committee for Protection of 
Foreign Born, organized in 1952), which bore the same relationship to 
the American Committee as did the three about which he had previously 
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testified; that despite the fact that the American Committee had taken 
the initiative in seeing that such committees were organized, the 
experience of the respondent was that it was not efficient enough to have 
branches and sections. Further, he stated that the American Committee 
did not want to put its sponsors or the persons participating in the 
committee in the position of being responsible for anything "that people 
did who were not an integral part of the American Committee for 
Protection of Foreign Born and that it was possible for them, people 

in Los Angeles, in Seattle, or any place else to be an integral part of 
the American Committee for Protection of Foreign Born,"" (Tr. 5139.) 


Other committees about whose existence he testified were New 
England, Minnesota, Philadelphia, and the Committee to Protect 
Oregon's Foreign Born, and that what he had stated about the relation- 
ship of the American Committee to the other committees held true as 
to these committees and that the American Committee does not assume 
responsibility for, or the power to direct or control any of these 
committees. 


Professor Louise Pettibone Smith testified that she was acquainted 
with various committees for the protection of foreign born that are 
customarily referred to as local committees for the protection of foreign 
born, and that she knew of such committees in Los Angeles, was honorary 
chairman of the New England Committce, and knew of a Northwestern, a 
Midwestern, a Michigan and a Western Pennsylvania Committee for 
Protection of Foreign Born. She stated that such committees have their 
own officers and make their own rules; that there is a great deal of 
cooperation between the local committees with one another and with the 
American Committee consisting of an exchange of records of trials, 
exchange of names of people being defended and a reissue of pamphlets 
that are issued by the American Committee under their own names; and 
on occasion the American Committee has distributed a pamphlet or 
leaflet which was produced by a local committee. However, she further 
stated that there was no possibility of exercising authority from what she 
designated as the New York Committee over these local committees. 

She testified that the American Committee does not control the funds or 
revenues of these committees but that the local committees are free to 
set their own policies, choose their own officers and spend their own 
revenues as they see fit. She also indicated that there were occasions 
when possibly the American Committee might suggest that someone would 
be desirable as an officer of the local committee, 


Harvey K. McArthur stated that he understands that there are 


locals which parallel but are not under the control of the American 
Committee, Julius Carlson stated that the Mid-West Committee is 
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independent of the American Committee but has the same basic 
principles, The Reverend Charles A. Hill, la sponsor of the American 
Committee, stated that the Michigan Committee is not controlled by the 
American Committee, but that it cooperates with it. 


Witness Miller testified that the American Committee for 
Protection of Foreign Born held conferences at various places in the 
United States, including conferences in Chicago, New York and 
Detroit; that in 1951 the Los Angeles Committee sent delegates toa 
convention of the American Committee in Chicago, and among those 
attending this conference was Rose Chernin; that in 1954 delegates were 
sent to a conference in New York and that delegates from the Los 
Angeles Committee were sent whenever there was an American Com- 
mittee conference. During the time witness Miller was associated with 
the Los Angeles Committee, Green visited the committee about five 
times. 


Nathan Caldwell, executive secretary of the Mid-West Committee, 
attended a conference of the American Committee for Protection of 
Foreign Born in New York in 1954 as a representative of the Mid-West 
Committee. Among those present at the American Committee confer- 
ence in Detroit in 1955 were Sol Grossman, executive secretary, and 
Peggy Wellman, administrative secretary of the Michigan Committee; 


and Rose Chernin of the Los Angeles Committee. 


Green made a tour in 1952 in which he contacted the local 
committees. Green visited the Mid-West Committee in 1953 and saw 
Nathan Caldwell; the Michigan Committee in 1953 the Mid-West 
Committee in 1954; and in 1955 he visited the Mid-West Committee. 


Professor Louise Pettibone Smith made a tour in 1952 in which 
she contacted the local committees. Among those whom she contacted 
were Peggy Wellman in Detroit, Nathan Caldwell in Chicago and 
Marion Kinney in the Northwest. 


nna 


1 inl claimed his constitutional privilege not to state whether he had 
been a member of the Communist Party. No inference adverse to the 
witness or the respondent is drawn as the re sult of such claim of 
privilege. On the other hand, the fact remains that cross-examination 
was impaired by such claim; and this must be considered in weighing 
the evidence. 


Harriet Barron also went on a national speaking tour for 
respondent in which she contacted the various branches and chapters. 


From the above, it is found and concluded that the American 
Committee for Protection of Foreign Born had and still has a close 
relationship with local groups; while they have a certain degree of 
autonomy they are affiliated with it in the sense that the committee 
uses these branches, particularly those known as Midwest, Northwest, 
New England, Los Angeles, Michigan, and Western Pennsylvania 
Committees for Protection of Foreign Born, as a part of its operating 
technique and of its all-over plan in rendering aid and assistance to the 
Communist Party; that these branches cooperate with the American 
Committee in carrying out the purposes of the American Committee 
and of the Communist Party in defending Party officers and members 
in connection with their problems in denaturalization and deportation 
cases, 


Management, Direction and Supervision of Respondent 


We next consider the extent to which persons who are active in 
the management, direction and supervision of respondent are'active in 
the management, direction and supervision of, or are representatives 
of, a Communist-action organization. 


Petitioner contends that the respondent has been operated by 
Party members, functionaries and officials, or by representatives of 
the Party primarily to aid and assist the Party. Respondent denies 
that any officer of respondent or any person who participates in its 
work is, or has been, a member of the Communist Party. As estab- 
lished hitherto, respondent had its antecedents in the International 
Labor Defense, identified by witness Hacker as the American Section 
of the International Red Aid, the Soviet organization in charge of pro- 
viding legal defense for Party members. It has also been established 
that the respondent was organized on Party orders for the purpose of 
handling the legal defense of officials and members of the Party in- 
volved in deportation proceedings. It has also been established that 
the Party discussed and planned the formation of branches in respond- 
ent which subsequently came into existence. (See section on Branches 
and Chapters, supra.) The evidence concerning the management, 
direction and supervision of respondent is now discussed. 


The structure of respondent provided for an annual conference as 
its governing body and for officers and a board of directors. The 
officers were of two kinds: those who headed the organization in name 
and the administrative officers whose normal function was to carry out 
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the policies of the conference under the direction of the board of 
directors between conferences. In 1951, the board of directors was 
done away with and the conduct of respondent's activities between con- 
ferences was assigned to the executive secretary. The officers and 
directors were in many cases persons of prominence; their activities 
were limited in’ actual practice to what might be termed window dressing. 
The real work of the respondent was carried out behind the facade of 
these nominal heads of the organization by its administrative officers, 


This is best illustrated by the activities of Professor Louise 
Pettibone Smith who was honorary chairman and at another time chair- 
man of respondent and an officer of its New England branch. She 
attended respondent's conference in the 1950's and went on a national 
speaking tour for it. Yet she had no place in its offices, which she 
visited occasionally, and knew very little about its actual day-to-day 
workings. These, she established, were carried on by Green, 


The most influential person in the respondent is Abner Green, 
its executive secretary.* Green became associated with the 
American Committee in the latter part of 1935; became its executive 
secretary on December 29, 1941, and has held that position until the 
present time. He was identified as a member of the Party by Hardin 
and Lautner, and the Daily Worker for September 7, 1938, the 
official organ of the Communist Party, mentions him as a Party 


1 Bishop Moulton's connection with the workings of respondent were 
casual and were carried on chiefly by mail, Green tried to make 
Bishop Moulton's "role" in the affairs of the American Committee 
appear to be a very important one in the conduct of its activities, and 
that Green had consulted with the Bishop concerning the affairs of the 
American Committee within about two weeks of Green's testifying. 

A reading of Moulton's testimony leads to a contrary conclusion, 
Moreover, Bishop Moulton stated that Green had not consulted him 
“in recent weeks" thus impairing Green's credibility. Further 
illustrations of the dominance of the administrative officers and the 
limited contacts of the officers, other than the administrative officers, 
with the organization's real work appear infra in this section in the 
discussion of the officers of the branches. 


2 The extensiveness of Green's activities in respondent appears 
passim in the record and in this report. 


1 
member, The Examiner finds him to be a member of the Communist 
Party. 


In connection with Green's status in the organization at about the 
time he became secretary of the American Committee, there is 
testimony by Lautner that in "1942 or thereabouts" while Lautner was 
a member of the Nationality Groups Commission of the Communist 
Party, he and one Avro Landy were assigned by the Central 
Committee of the Communist Party to make a decision as to personnel 
in "the Protection of the Foreign Born," The problem to be determined 
was a question of "leadership" in respondent between Green and one 
Irving Novick. At that time Novick was the "leader." A meeting was 
held to settle this question of leadership at the national headquarters of 
the Communist Party at 35 East 12th Street, New York City. One of the 
questions in controversy is the date of this meeting which Lautner stated 
as approximately "the beginning of 1942," At this meeting it was decided 
to remove Novick and "to put Abner Green as head of the organization," 
That decision was carried out, Lautner and Landy were operating 
under the authority of the Central Committee of the Communist Party 
"and on the authority" that both Novick and Green were members of the 
Party and subject to Party discipline and Party decisions. (Tr. 993.) 
Abner Green was made head of the American Committee. 


To controvert this testimony Green testified that on or about 
December 29, 1941, he was elected secretary of respondent by the 
board of directors, and that he succeeded one Curt Swinburne in that 
office. The thought apparently intended to be conveyed by this testi- 
mony was that’ since Green had not succeeded Novick as secretary, 
Lautner's testimony concerning the decision made in connection with 
Green and Novick could not be correct. It should be noted, however, 
that Lautner did not testify to any such succession in office, but had 
stated that earlier in 1942, he and Landy had decided to select Green 
rather than Novick as head or leader of the organization, 


: Green refused to submit to cross-examination as to Communist Party 
membership and invoked the Fifth Amendment, No inference adverse 
to witness Green, or the respondent, is drawn as the result of claims 
of privilege, nor of the claims deemed to constitute effective evidence 
against respondent, On the other hand, the fact remains that to a 
substantial degree, cross-examination was frustrated by such claims 
made by Green on numerous occasions in this record. This must be 
considered in weighing the evidence, 
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In support of the attempted rebuttal of Lautner's testimony, 
respondent offered Minutes of a meeting of the Emergency Committee 
of the National Board of Directors of the American Committee, dated 
Monday, December 29, 1941, from which it appears that Green had 
reported on the need for reorganization of the committee per sonnel; 
that Curt Swinburne had resigned as secretary and Green had been 
elected to serve in his stead, and that Irving Novick resigned as 
Naturalization Aid director. It should be noted that Novick left the 
organization at about this time, This exhibit does not negate the 
testimony of Lautner but rather accords with it in that it indicates re- 
organization of the committee at about the time set by Lautner. 


On cross-examination, Green refused to answer whether he knew 
Lautner on the grounds on which he had declined to answer previous 
questions, presumably the First and Fifth Amendments. He stated, 

“I am relying on my rights as an American citizen. . ." (Tr. 6469.) 
He also declined to answer on similar grounds whether he had met 
with Lautner or Avro Landy, and denied that he and Irving Novick ever 
met with Lautner and Landy in the year 1942, stating, 'In the year, 
1942, No. 't On the same question he declined to answer for the year 
1941 and gave as his ground for refusal the reasons previously given, 
On re-direct examination, he denied that he had met with Lautner, 
Novick and Landy in the year 1941. 


The Examiner, on the basis of his observation of Lautner and 
Green at the hearing, on the basis of the total testimony and interest 
of the two witnesses as shown by the record, on the basis of the im- 
pairment of opportunity for cross-examination due to Green's refusal 
to answer questions concerning his acquaintance with Lautner and 


————— 
i While Lautner's testimony was that the decision by him and Landy 
to make Green head of the American Committee took place in "1942 
or thereabouts" or early in 1942, Lautner was not definite concerning 
the exactness of the date. Lautner gave the early 1942 date as his 
‘best recollection."" (Tr. 1095-1096.) He stated that he had become a 
member of the Nationality Groups Commission about June 1941, It 
will be noted that the date of the reorganization was December 29, 1941, 
only three days before the commencement of 1942, Consequently, the 
meeting of the Nationality Groups Commission could well have taken 
place at approximately the time indicated by him, The inexactness of 
the date given by Lautner does not materially detract from his testimony 
of what occurred at the meeting. The meeting to which he referred could 
very well have taken place in 1941, immediately prior to the meeting of 
the board of directors at which Green became secretary. 
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Landy, and on the above facts, credits the testimony of Lautner and 
finds that on or about December 29, 1941, Green became the head or 
leader, as well as the secretary, of the respondent as a result of a 
decision of the Nationality Groups Commission of the Communist Party. 


Closely associated with Green in the active management of the 
respondent is Harriet Barron,” administrative secretary of the com- 
mittee, identified by Lautner as a member of the Communist Party 
(Tr. 1005), and established by Smith to be the officer who, with 
Green, carried on the organization's day-to-day activities. 


Lautner established that these "top functionaries" of the ‘American 
Committee, Green and Barron, attended Party meetings, and as the 
result of Party deliberations carried out Party policies in respondent. 


Prior to Green, the respondent's "leader" was Irving Novick, 
identified by Lautner as a Party member. The Naturalization Aid 
director of the committee from 1948 to 1952 was Dorothy Strange who 
was engaged by Green and Barron to work in the American Committee 
and was identified by Witness Markward as a Party member, 


The Party's influence in the American Committee is further 
evidenced by the fact that Lautner became a member of the 
respondent's executive committee on Party orders. In addition, he 
was put on the credentials committee of an annual conference, ‘held 
in 1945, by the American Committee on the same "authority." 


a Further evidence of Green's status in respondent appears in A, G. 
Ex. 229, pp. 126-129, Political Affairs for February 1951, where it 

is stated concerning the Communist Party's defense organizations, at 
page 127: ". . . The Committee for the Protection of the Foreign Born, 
led by the devoted and indefatigable Abner Green, performs invaluable 
service in the fight against the government's deportation drive," 


2 Respondent's witness Saltzman testified on direct examination that 
she had met other people in respondent's office 'but Abner Green and 
Harriet Barron are the main people."" (Tr. 4572.) Professor: Louise 
Pettibone Smith established that at a conference of respondent in Chicago 
in 1951, Barron was '"'. . . in charge of both the conference and of me." 


3 As heretofore found in the Policies and Status of the Communist 
Party, supra, Party members were under Party discipline in the 
activities which they carried on for the Party. 
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As has been previously found under Branches and Chapters, 
supra, the relationship between the national organization and the local 
committees is such that the local organizations constitute a part ofthe 
operational mechanism of the national organization, and that conse- 
quently their creation, personnel, and operations must be considered 
in determining the nature and character of the respondent. We now 
consider the evidence pertaining to the personnel of the branches of 
respondent, 


Green testified that the American Committee issued the call 
for the Mid-West Conference and that the conference formally organized 
the Mid-West Committee, and that he worked in Chicago before the 
conference was held to establish the groundwork for the Mid-West 
Committee, Czarnowski attended a conference in 1947 at Hull House 
for the purpose of organizing the Mid-West Committee, Among the 
officers elected for the committee at this conference were Joseph 
Poskonka, treasurer, and Tillie Carle, executive secretary, both of 
whom were identified as Party members. It was established as a Mid- 
West office of the American Committee. Nathan Caldwell, its executive 
secretary, was identified as a Party member, Czarnowski attended the 
meetings of the Mid-West Committee from 1951 to 1955 as a representa- 
tive of the Argo Club of the Communist Party. 


In 1948, petitioner's witness Hartle, a functionary of the Commun- 
ist Party, was present at discussions of the Northwest District Executive 
Board of the Communist Party at which the need for a local committee 
for the protection of the foreign born was discussed, This committee 
was organized in Seattle in 1948. Marion Kinney, a functionary of the 
Communist Party, became secretary of the Northwest Committee on 
assignment from the Communist Party to carry on the Party's work in 
the Northwest Committee. 


Witness Harper testified that Henry Huff, a functionary of the 
Communist Party in the northwest, stated that a branch of the American 
Committee was needed in Seattle. He further testified that Marion 
Kinney was at a staff meeting of officers of the Northwest District of 
the Communist Party to get instructions on organizing such a branch, 
After the Northwest Committee was organized, Green discussed it with 
Huff and said that he was satisfied with its progress. Huff reported at 
a meeting of the District Board of the Northwest District of the 
Communist Party on a visit by Green to the District as national head of 
the American Committee. Of the members of the Northwest Committee 
set forth in Attorney General's Exhibit 34, the following have been 
identified as Party members: 
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Marion Kinney, Mabel Conrad, Myrna Anderson, Walter Belka, 
Joseph Butterworth, Robert Cummings, John Daschbach, O. L. 
Daringer, Rachmiel Forschmiedt, Ray Glover, Burton James, Oliva 
Ifalonen, Harold Johnston, Charles Nichols, Jerry O'Connell, William 
J. Pennock, Professor Herbert J, Phillips, Thomas C. Rabbitt, Harry 
Sunoo, Jerry Tyler, Winnie Thomson, William Wallace. Thus, 22 of 
the 36 names set forth on the above exhibit have been identified as Party 
members, 


Marion Kinney was relieved of Party duties in the Communist Party 
in 1951 to concentrate on work in the Northwest Committee, Other 
officers of the Northwest Committee identified as Party members were 
Mabel Conrad, its treasurer, and Dr. H.J. Phillips, its executive 
secretary. 


A New England Committee was founded in May 1950 with Abner 
Green present, Also in attendance were Dave Rosenberg, Nathaniel 
Mills, and Ruth Hillsgrove, all identified as Party members. Members 
of the East Boston Branch of the Communist Party were asked to con- 
tribute to and actively support the New England branch campaign for a 
deportee. In 1952, a "permanent" New England Committee for the 
Protection of Foreign Born was established with Ruth Hillsgrove, a 
Party member, as its secretary, and is the branch committee currently 
operating. Professor Louise Pettibone Smith, an officer of the American 
Committee, became honorary chairman of this committee, which is 
either a successor to or a replacement for the New England Committee 
established in 1950. This committee has been associated with and had 
contacts with the American Committee through Professor Smith and 
through Abner Green. In either event, it is found that there has been 
a New England Committee for Protection of Foreign Born since 1950 
which was used as part of the operational plan of the Party and of the 
American Committee in connection with the defense of Party members 
involved in naturalization or deportation difficulties, 


The Los Angeles Committee was organized in 1949 and reorganized 
in 1950. Delphine Smith, its executive secretary, was identified as a 
Communist Party member. Witness Miller, a Party member, worked 
in its office and was secretary of its executive board. The literature for 
the Los Angeles Committee was prepared by Delphine Smith'based on 
material received from the American Committee. Green requested that 
all literature of the Los Angeles Committee be sent to him and kept in 
close touch with its activities. Minutes of the Los Angeles Committee 
(A.G. Ex. 62) shows Delphine Smith in complete control of the Los 
Angeles Committee, It is stated therein that "The Executive Secretary 
will be empowered with full responsibility to take action immediately 
when necessary without having to wait for an Executive Board meeting." 


Another executive secretary of the Los Angeles Committee was Rose 


Chernin who was convicted under the Smith Act, and,who was "the 
number 1 person in this committee in 1949." (Tr. 2144,) Later she 
became executive director of the committee. Witness Miller heard 
in a 1951 conference of the Los Angeles Committee that "despite the 
fact that Abner Green and Rose Chernin were in jail at that time that 
the work /of the Los Angeles Committee /would still go on," 

(Tr. 2358-2377.) Morris Goodman (a Party member) held the office 
of chairman of its bail fund. 


Other local committees which were controlled by Party members 
are Western Pennsylvania and Michigan, 


Evelyn Abelson, executive secretary of the Western Pennsylvania 
Committee, was identified as a Party member. Green established, and 
it was substantiated by witness Saldo, that Bess Steinberg is the present 
executive secretary of the Western Pennsylvania Committee for Protec- 
tion of Foreign Born, Steinberg is identified in the record as a Party 
member. Hardin established that at a closed Communist Party meeting 
in Pittsburgh, Pennsylvania, it was announced that Joe Mankin (a Party 
member) was to be administrative secretary of the Western Pennsylvania 
Committee for Protection of Foreign Born. 


Witness Hill, chairman of the Michigan Committee for Protection 
of Foreign Born, gave evidence that he visits the office of that organiza- 
tion less often than once in six months, and that the work of the organiza- 
tion is carried on by Saul Grossman, its executive secretary. 

Grossman has been identified in the record as a Party member. 


The Examiner finds that the American Committee is operated and 
controlled by its administrative officers who are the representatives of 
the Party in respondent. Further, it is found that the local branches of 
respondent, particularly Mid-West, Northwest, New England, Los 
Angeles, Michigan and Western Pennsylvania are controlled by its admin- 
istrative officers who are the representatives of the Party in these 
organizations. 


Communist Party Support of Respondent 


In the light of the foregoing, the evidence pertaining to support of 
the respondent by the Communist Party is now considered, as required 
by Section 13(£)(2) of the Act. 


There is evidence that respondent received from the Communist 
Party the sum of $2000 in April 1951. Green testified that this money was 
paid by the Party to the American Committee in view of the fact that at 
that time the committee was defending some of the Party leaders. Green 
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further testified that respondent paid the money to Mrs. Carol King who 
was representing the Party leaders. These leaders were among four 
named by Green: Bittelman, Gannett, Williamson, and Claudia Jones. 


Witness Hardin gave evidence that the Communist Party in 
Pittsburgh, Pennsylvania, sold tickets for a meeting of the American 
Committee at the Fort Pitt Hotel in 1954, which meeting was addressed 
by Professor Louise Pettibone Smith, and that the proceeds of those 
sales went to the American Committee for Protection of Foreign Born 
of Western Pennsylvania, 


Witness Czarnowski gave evidence that in June 1953, the Argo 
Branch of the Communist Party in Chicago sold tickets for a picnic 
given by the Party branch in the name of the Mid-West Committee for 
Protection of Foreign Born and that the proceeds from the sale of the 
tickets was divided half and half between the American Committee and 
the Mid-West Committee, Gobel Hubbard, a Party member and head of 
the Argo Branch of the Communist Party, collected money on several 
occasions for the defense fund of respondent and gave it to Czarnowski 
to turn over to the Mid-West Committee, which Czarnowski did. 


Witness Hartle established that the Communist Party supported 
the Northwest Committee for Protection of Foreign Born by circulating 
material issued by the Northwest Committee, and the Party also 
circulated and sold tickets for affairs of the Northwest Committee, 


Witness Miller gave evidence that at a conference to defend the 
rights of the foreign born in Los Angeles, in October 1950, held by 
the Los Angeles Committee, Frank Carlson was introduced as a 
leader of the Communist Party, and on behalf of the Party contributed 
$50 toward the reorganization of the Los Angeles Committee, 


Lautner established that Abner Green and Harriet Barron,; 
respondent's top functionaries, attended Party meetings and "had the 
benefit of the discussions and deliberations of the Party on all 
policies," (Tr. 1005.) 


Witnesses Glatis, Hardin, Czarnowski and Harper gave evidence 
that Party members at Communist Party meetings and elsewhere were 
urged and instructed to support the activities of the committee, 


Glatis showed that late in the fall of 1950, the affairs of the 
American Committee were discussed at a closed CP meeting which he 
attended and that such discussion centered on supporting the New 
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England branch of the committee "through active participation in 

the activities sponsored by the New England Committee for Protection 
of Foreign Born and with respect to contributing financially to this 
same local organization, that is, the local chapter of the American 
Committee for Protection of Foreign Born," (Tr. 777.) 


Harper gave evidence that at meetings of the Central Regional 
Committee of the CP in the northwest, reports were made by Marion 
Kinney, an officer of respondent's Northwest branch, about the 
progress of the Northwest Committee for Protection of Foreign Born 
and that Kinney asked that all members of the Communist clubs help 
support and build the Northwest Committee. Harper's duties were to 
see that the Party members support the Northwest Committee, that they 
join the organization and support all the fund-raising affairs and 
meetings of the branch. 


Lautner established that respondent organized committees 
around cases of members of the Communist Party and its leaders who 
are in difficulty in connection with immigration and naturalization 
cases and "solicited the aid and support of the Communist Party 
membership at branch level and section level and. . . through general 
appeals and leaflets and materials of that sort." (Tr. 1001-1002.) 


The Communist Party assigned its members to aid the 
American Committee and committee sponsored functions. 


Witness Hardin attended a meeting of the Western Pennsylvania 
branch of respondent in Pittsburgh in 1954 at which many prominent 
Communists were present. 


Witness Baldwin attended a national conference of respondent 
in Detroit in the winter of 1949 on assignment of the Auto Miscellaneous 
Section of the Communist Party to represent that section at a national 
conference of the respondent in Detroit and acted as a registrar at the 
conference. 


Witness Czarnowski gave evidence that Communist Party in 
Chicago helped the Mid-West Committee for Protection of Foreign 
Born to raise funds for bail in cases being defended by the committee 
and its members sought to convince workers ina union to support the 
Mid-West Committee. Party members in Chicago attempted to 
collect money to aid the Mid-West Committee. Party members in 
Chicago also distributed petitions "issued on behalf of the Midwest 
Committee’ among members of the unions to which they belonged. 
Party members also distributed literature on behalf of the Mid-West 
Committee on Party instructions, The Party in Chicago supported 
tal] the activities that the Mid-West Committee had." (Tr. 1958.) 
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The American Committee received favorable publicity and 
support through the Communist Press. 


Based on the foregoing it is found and concluded that | 
respondent derives financial and other material support both directly 
and indirectly from the Communist Party and its members. 


Respondent's Policies and Activities 


Policies and Purposes 


In the two preceding sections! it has been found that respondent 
is dominated and controlled through its leadership by the Communist 
Party and that the Party, to effectuate such domination and control, 
has aided and supported the respondent. It has also been found in the 
section onthe Status of the Communist Party that the Party has basic 
policies and programs to which respondent's primary activities 
pertain. The Party's interest in the foreign born is substantial and 
its policies contemplate activities in connection with naturalization 
and deportation, The Party's policy is not to conduct operations in 
those areas itself, but to carry them out through organizations such 
as the ILD and the American Committee. In the light of these findings, 
there will first be considered the policies and activities of respondent 
to determine whether respondent in fact operates primarily to aid and 
support the Communist Party. 


Witness Hacker established that the ILD in which respondent 
had its antecedents turned over its deportation cases to the Committee 
for Protection of the Foreign Born and that 80 per cent of the deporta- 
tion cases handled by ILD were those of Party members, Lautner 
established that the purpose of the American Committee was to handle 
the defense of officials and members of the Communist Party. 


Siete eee 
1 Management, Direction and Supervision of Re spondent and Party Aid 
and Support of Respondent, the considerations of Section 13(£)(1) and (2) 
of the Act. 


The nature and circumstances of respondent's operations and activi- 
ties also furnish evidence of its domination and control by the Party. 
The findings made on respondent's policies and activities include the 
considerations of Section 13(£)(3) and (4) of the Act, i.e., the use of 
respondent's funds, resources and personnel to further or promote 
Party objectives and the correspondence of positions taken by respond- 
ent with those taken by the Party. : 
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Witness Czarnowski established that the purpose of the Mid-West 
branch of respondent was "to raise funds to defend the deportees 
charged with belonging to an organization that teaches violence to 
overthrow the Government and to raise bail funds for bail for these 
defendants.'' (Tr. 1901.) Witnesses Hartle and Harper established 
that the purpose of the Northwest branch of respondent was to de- 
fend Communist members in danger of deportation. Hardin gave 
evidence that the purpose of the American Committee was to fight 
deportation of Communist Party members. Baldwin showed that 
the Michigan Committee was set up to take care of the foreign born 
of the Communist Party. 


For the respondent, Green testified that where non-citizens 
are arrested the American Committee undertakes to defend them, 
and that in defending Communists the respondent was promoting 
American democracy and not endeavoring to help the Party. He also 
testified that the "national conference is actually the only body of the 
American Committee that has ever set the policies of the organiza- 


tion"! (pr, 4874.) 


Respondent's witness Smith testified that the American 
Committee defended anybody, including Communists, and that in so 
doing it is carrying out its own program and not that of the Commun- 
ist Party.“ She further testified that in recent years the number of 
Communists defended by the respondent has been relatively large, 
but that she had no basis to estimate the number of Communists 
defended by the organization. Respondent's witness Moulton testi- 
fied that the organization did not defend Communists because they 


————— 
1 the meaning given to the word "policies" must be determined in 
the context of the whole record. The Examiner accepts it as used 
by Green as including only the avowed intentions of the organization, 
In actual operation its declaration that its work was aimed to obtain 
for the foreign born their rights under the United States Constitution 
must not be confused with the day-to-day activities which had as 
their primary objective the protection of Communist Party officials 
and members who were affected by proceedings concerning their 
status in becoming American citizens or were being deprived of 
American citizenship, or were threatened with deportation as a re- 
sult of their connections with the Party. 


2 

Respondent's counsel, Mr. Forer, emphasizes that respondent had 
admitted in its answer that the American Committee defends Commun- 
ists, but argues that this has no significance, 
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were Communists and that the activities of the respondent were not 
limited to Communists. Other witnesses for respondent testified to 
the same effect, 


Attorney General's Exhibit 19, which contains a list of more 
than 300 persons arrested in deportation proceedings, offers material 
which is enlightening concerning the relationship of the persons de- 
fended to the Party. Witnesses Weinman, Nolan, Schepeler, and 
Lawson, Immigration Inspectors, showed that the majority of these 
persons were charged with being, or having been, members of the 
Communist Party or of organizations which advocate the overthrow 
of the United States government by force and violence. In connection 
with this exhibit it was stipulated that as to the first 45 names thereon 
(except one) the testimony of witness Weinman would be that in each 
of these cases the individuals were charged with being either members 
of the Communist Party or of an organization claimed to advocate the 
overthrow of the government by force and violence. Of these, 
Bittelman, Borich, Gannett, Jones, Kratochvil, Milgrom, Potash, 
Saltzman, Stachel, Taft, Weiner, Williamson and Zazuliak were 
identified in the record as Party members. In the case of the others, 
warrants of deportation were issued on the basis of their being either 
Party members or members of an organization advocating the, over- 
throw of the United States government by force and violence. 


Respondent's activities must be considered in two areas: 
(a) its general operations such as its annual conferences, its use of 
speakers, its various public affairs aimed at winning public support 
for it and the cause it espoused, and to obtain the funds needed to carry 
on its work; and (b) its specialized operations in connection with 
selection of persons to be defended, the attorneys to defend these 
persons, and the allocations of funds to these cases. The evidence 
shows that in the first category the officers and directors (during 
the period when the organization had directors) were permitted to 
appear and to take an active part. In the second category, the 
activities were carried on exclusively by the administrative officers 
who, as has been shown previously, are Party members acting for 
and in the interest of the Party. None of the witnesses who testified 
for respondent as to its policies and purposes, except Green whose 
testimony is not credited in this area for reasons which appear 
elsewhere in this report, was aware of its historical background; nor 
were they cognizant of the origin of the respondent in the Communist 
Party and the fact that it was being conducted by its administrative 
officers to carry out Party ends and aims, Their testimony was based 
on the avowed and ostensible purposes of the American Committee 
rather than on its real aims. 
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In the light of the Party's policies in connection with naturali- 
zation and deportation cases, in view of the establishment of respond- 
ent by the Party, and in view of the day-to-day operation of the 
American Committee by Party representatives who were in a position 
to select the cases which the respondent defended, it is found that the 
preponderancé of the evidence shows that while the American 
Committee may have defended some others besides Communists in its 
naturalization and deportation cases, the primary purpose and object- 
ive of respondent was to defend Communist Party officers and 
members involved in naturalization and deportation cases. We now 
consider the evidence as to whether respondent is operated primarily 
to accomplish those ends. 


Re spondent! s Activities 


Green testified the respondent's activities were in five areas 
of work: educational, legislative, discrimination, naturalization 
(including denaturalization and deportation) and the general treatment 
of non-citizens. The means by which these activities were carried 
on were through radio, television and the press, literature, special 
conferences, public affairs, including meetings and banquets, and 
special functions such as delegations to Washington or, earlier, 
ceremonies on Bedloe's Island at the Statue of Liberty. 


We treat first of what might be called the American Committee's 
generalized activities. Green testified that there were no membership 
meetings. Professor Louise Pettibone Smith established that member- 
ship consisted of no more than attending a conference of the respondent 
and making a contribution. The evidence concerning the respondent's 
activities other than the actual defense work is now discussed. 


The organization held annual conferences, the first of these 
which was held in 1937 in New York City and was attended by Green. 
Green testified that these conferences were open to the public and 
that any individual or organization who so desired could register in 
the conferences and participate in all its sessions. Smith also testi- 
fied to this fact. Green testified that the purpose of the annual national 
conference "lis to serve as a general review of the work of the 
American Committee for Protection of Foreign Born during the pre- 
ceding year, to discuss current problems facing the organization, 

. . . and to work out a general program for the coming year to serve 
as a guide for the work of the organization and the administrative staff 
and the officers in carrying out the program of the American Committee." 
Except for the years 1944 and 1946, these conferences were held 
annually. 
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There were also many conferences in connection with specific 
topics such as a National Civil Rights Legislative Conference, held 
in Washington, D.C., in 1949. During the same year, there was 
also a pilgrimage to Washington, D.C. in which Bishop Moulton 
participated and a petition was presented to President Truman. Also, 
in February 1949 there was an Emergency Conference on Deportation 
held in New York, which designated the week of March 21 as "FIGHT 
DEPORTATION WEEK," The conference called on all organizations 
to arrange meetings and affairs during the week of March 21 in order 
to secure as many protests as possible against deportation and to 
raise funds for the $50,000 Deportee Defense Fund. The conference, 
in addition, called on President Truman to arrange for Gerhardt Lisler 
to return to his home in Germany immediately. 


In 1950 there was a National Conference to Defend the Bill of 
Rights. In 1951 another pilgrimage to Washington took place, during 
vhich there were visits to House and Senate Members and a meeting 
at the Jefferson Memorial. In 1952 a national delegation visited 
Washington in defense of foreign born Americans to seek a veto of the 
Walter-McCarran Bill and to protest "the threatened deportation of 
Peter Harisiades to Greece,"" In the same year, a National Conference 
to Defend the Rights of Foreign Born Americans was held in Detroit, 

In 1953 there was a National Conference to Repeal the Walter-McCarran 
Law and DefendIts Victims. In 1954 a National Conference to Defend 


the Rights of Foreign Born Americans was held in New York. In 1955 
there was a National Legislative Conference in Washington, D.C. 


Other activities of the national organization consisted of 
nation-wide speaking trips taken by Green, Barron, and Professor 
Louise Pettibone Smith. <A considerable portion of the respondent's 
activity consisted in the opposition to legislation such as the Smith 
and McCarran Acts. 


The local committees engaged in a variety of activities aimed 
at publicizing the organization and raising funds. Among these were 
an All Nations Bazaar, sponsored by the Mid-West Committee for 
Protection of Foreign Born in March 1949, and an All Nations Picnic 
in 1953. Witness Czarnowski testified that the head of the Argo Branch 
of the Communist Party raised objection when he brought tickets for 
this picnic to a meeting of the Argo Branch, that the head of the branch 
stated that this picnic was a Communist Party picnic and only goes 
under the name of the Mid-West Committee, and that consequently the 
tickets should have come directly to the head of the branch Lore 
distribution. 
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Witness Glatis showed that at a meeting of the New England 
Committee in 1953 a motion picture film was shown entitled 
"The Paul Sentner Story, '' which dealt with the case of Paul Sentner 
who had been indicted under the Smith Act and found guilty. In 1950 
and in 1951, the Los Angeles Committee for Protection of Foreign 
Born set up picket lines protesting the holding of deportees without 
bail. Green, Barron and Professor Louise Pettibone Smith appeared 
as speakers before the various branches. Green served as chairman 
at the Mid-West Bill of Rights Conference in Chicago in March 1951. 


We now consider the evidence concerning the day-to-day 
activity of the respondent and of the branches. As has been shown 
heretofore, these were exclusively in the province of the adminis- 
trative officers, particularly Green and Barron. Professor Louise 
Pettibone Smith, when asked if she had opportunity while chairman of 
the respondent to observe the workings of the committee in its daily 
routine, stated: "Not the ordinary executive routine which is done 
by the secretary in the office. Inever checked the day-to-day 
activities as they were carried on in the office.'"' She testified that the 
executive secretary was actually in charge of the office in its day-to- 
day workings. Professor Smith gave evidence that during the 5-year 
period when she was connected with the ACPFB she did not maintain 
2 desk in its office, and that her visits to the office averaged about 
once a month or once in six weeks, She stated: "I always visited the 
office if I was in New York for any reason, and I was often in New 
York for reasons quite unconnected with the Committee. ... I also 
went down, if there was any special party or something of that sort 
that I thought it would be fun to go to."" She said that in 1955 her 
visits were only once in two months, Smith-did not know the title of 
Dorothy Strange, who was Naturalization Aid Director for the American 
Committee, and practically had no contact with her; nor did she know 
the nature of the work that Strange was doing for the committee. 


Bishop Moulton's contact with the organization was limited in 
the main to contacts by mail. He attended none of its conferences and 
never visited any of the offices of the committee, Consequently, his 
knowledge of the actual workings of respondent were extremely limited. 


Respondent's witness Hill, while a sponsor of the American 
Committee, showed no knowledge of its actual workings. Concerning 
the workings of the Michigan Committee for Protection of Foreign Born, 
of which he was chairman, Hill showed that his knowledge was minimal, 
He visited the offices of the Michigan Committee about once in six 
months and received his information concerning it through Saul Grossman, 
who visited him once or twice a week or phoned him. He did not know the 
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name of the only employee of the committee in its office. All his 
knowledge of the funds of the Michigan Committee came to him from 
Grossman and he had no personal knowledge thereof, 

Respondent's witness Carlson, chairman of the Mid-West 
Committee did not see all the material sent out by the committee, 
but thought he saw it after it had gone out. He had no desk or office 
at the office of the Mid-West Committee and could not estimate how 
many times he visited that office. 


Professor Louise Pettibone Smith gave evidence that the bulk 
of her knowledge concerning the New England Committee for . 
Protection of Foreign Born was received by her from Ruth Hillsgrove, 
its executive secretary, who sometimes called her to tell her about 
work of possible interest to her in the New England Committee, 


Respondent's witness Saltzman, who has done work for the 
American Committee, including the attendance of every meeting of 
the ACPFB when held in New York City, who has gone to the office 
a number of times to help out in its work, who has seen Green and 
Barron frequently including their efforts on her behalf of her husband 
in a deportation case, who has obtained signatures and contributions 
for the committee, and who has sold tickets for committee affairs, 
gave evidence that Green and Barron were the main people in the 
organization, 


As has been previously shown heretofore, in this section and 
elsewhere in this report, a substantial number of persons defended by 
the organization were Party officers and members, Professor Louise 
Pettibone Smith testified that in recent years the American Committee 
had handled a relatively large number of persons involved in deporta- 
tion proceedings in connection with past or present membership in the 
Communist Party. The reason given by her for defense of Communists 
by respondent was that "in the last year since the cold war, the 
Immigration Department has sought out people with communist affilia- 
tions in the past or the present or who could be represented as having 
such affiliations for deportation, so that there have been many more 
cases for deportation for alleged attachment to the Communist Party..." 
She also gave evidence that". . . a number of the other organizations 
which work for the foreign born have refused to take cases where the 
issue was affiliation with theCommunist Party." 


The official organ of the respondent is a publication known as 
The Lamp, which is issued sometimes monthly and sometimes 
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bimonthly. sr These issues of The Lamp were compiled by and were 
the work of Green, except for the time when he was in prison. 


In the light of the above, it is concluded that the operational 
activities of respondent in its rendering service to persons involved 
in deportation or naturalization difficulties were conducted by its 
administrative officers, particularly Green and Barron, and that its 
activities were directed chiefly toward the defense of Party officers 
and members involved in naturalization or deportation cases. The 
foregoing is further evidence that respondent operates in aid and 
support of the Communist Party. 


Non-Deviation 


In considering further respondent's operations in aid of the 
Party, the extent to which policies advanced by it do not deviate 
from those of the Communist Party is of material consideration and 
is provided for in Section 13(£)(4) of the Act. This is also of 
material consideration in determining whether respondent is not in 
fact controlled by Party personnel occupying prominent positions in 
respondent. As shown heretofore, the evidence establishes that 
the American Committee has aided the Party by defending its officers 
and members in naturalization and deportation proceedings, and the 
respondent has not deviated with respect to the Party's position con- 
cerning its defense needs. The record further shows that the Party 
and the American Committee have at various times adopted policies 
with respect to such matters as anti-Communist legislation, 
Congressional committees and the Negro people, It is also established 
that the Party engages in certain activities under the ostensible 
sponsorship of other organizations in order to attract support from 
persons who would not attempt to support these activities if they were 
under open Communist sponsorship; that respondent serves the Party 
in this regard by engaging in activities which implement Party 
policies is borne out by findings made earlier herein and those now to 
be set forth, 


The evidence establishes that in order to win the good will of 
aliens and the foreign born the Communist Party has taken the posi- 
tion that the foreign born have been the subject of persecution and 


—————————— 
Copies of The Lamp in evidence are: A.G. Exs. 24, 26, 35, 36, 46, 

53, 170-199, 201, 202, 209-225, 268; Resp. Exs. 35-36, 47-48, 60-84, 

138, 151-153, 180, 213, 226, 241, 246-260, 262-268, 270, 272-275. 
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deportation in the United States. Moreover, since among its officers 
and members there were a substantial number of foreign born who 
might become the subject of deportation or denaturalization, or who 
might be refused naturalization in the first instance, this area has 

for a long time been one of considerable importance to the Party. 

The Communist for July 1934 (A, G. Ex. 1) shows the underlying 
reason for the Party's interest in the foreign born. As shown hitherto 
(see Policies and Status of the Communist Party, supra), it is 'the 
Party's position that the foreign born workers constitute a revolution- 
ary factor of the utmost importance and that it is desirable to win 
them over, and that the Party was struggling to bring them closer 

to it by developing their revolutionary consciousness. Consequently, 
considerable work was done among the so-called nationality groups, 
i,e., the foreign born of different extractions. The Party's effort 

in this direction has been continuous, Attorney General's Exhibit 227, 
Political Affairs for September 1948, states "End persecution and 
deportation of the foreign born and lift the undemocratic bars to 
citizenship, '' As indicated above, the work in the field of the foreign 
born in connection with naturalization and deportation problems was 
to be carried on by some other organization than the Party itself as 

a facade for the Party. As stated in Attorney General's Exhibit 229, 
concerning defense of the Party: "A separate permanent non-partisan 
organization devoted exclusively to this purpose is required" and 

the Committee for the Protection of the Foreign Born, led by Abner 
Green is named as the organization which carried out this work in 
connection with deportations, The same exhibit shows the application 
of this to the Party's own immediate needs. At page 129 of the exhibit 
the following appears: 


. .. There are at present over 50 cases of 
deportation pending under the McCarran Act, which 
only requires past or present membership in the 
Communist Party as grounds for action, and which 
Federal Prosecutor Saypol stated, declared 'a new 
kind of war.' Eight leaders of our Party are affected-- 
Comrades Alex Bittelman, Claudia Jones, Betty 
Gannett, George Siskind, Dora Lipshitz and ultimately | 
John Williamson, Jack Stachel and Irving Potash. Others 
are threatened elsewhere, 


In the Daily Worker for June 3, 1948 (A.G, Ex. 16), the Party's 
concern with the deportation of its leaders also appears. It complains 
of the Department of Justice's drive against the foreign born "ton 
political grounds" and includes prominently among those arrested 
Peter Harisiades with whose arrest it alleges the drive started. 
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The American Committee's position with reference to the 
naturalization and deportation cases conforms in all instances with 
that of the Party. No instance appears in the record where the 
respondent has ever refused to handle the case of a Communist. 
The concern expressed by the respondent for those involved in 
naturalization deportation cases reflects the position of the Party. 
Dllustrative of this would be almost any copy of The Lamp which 
in the main was assembled and written by Green, The treatment 
of specific cases also indicates that respondent was echoing the 
Party's position in its defense of certain individuals and in the de- 
fense of its Party leaders and members. Thus the case of Peter 
Harisiades assumes considerable prominence in the American 
Committee's activities and publications in which Abner Green deals 
with this case at considerable length in his pamphlet 'The 
Deportation Terror." Articles on Harisiades also appear constantly 
in The Lamp. It will also be noted in the respondent's treatment in 
its publications of the cases of the Party officials including such 
outstanding leaders of the Party as Stachel, Potash, Williamson, 
Claudia Jones and Alexander Bittelman, conforms to the Party's 
position in connection with deportation proceedings against those 
Party officials. 


An outstanding instance in which the Party's position con- 


cerning a prominent Communist coincides with that of the respondent 
is the case of Gerhardt Eisler whom Lautner identified as the one- 
time representative of the Communist International in this country. 
Political Affairs for December 1947 (A. G. 281), in which the 

fight for freedom ''for Gerhardt Eisler" is designated "a battle to 
preserve political rights."' The Party's position further appears 
from the Daily Worker for March 5, 1948, protesting what it called 
the cynical cruelty of the Truman Administration's persecution of 
prominent Communist leaders including Eisler (A. G. 282); the 
Daily Worker for March 8, 1948 (A. G. 283) and the Daily Worker 
for March 7, 1948(A.G. 286); and the Daily Worker for March 28, 
1948 (A,G. 285), in which it refers to Eisler as "a refugee German 
Communist" and sets forth his objection to being kept from leaving 
the United States, and the Daily Worker for June 3, 1948 (A.G. 16), 
in which it protests the Department of Justice drive against certain 
Communists, including Eisler. 


The respondent's position on Eisler appears from an editorial 
in The Lamp for March 1947 (A. G. 185) in which the Attorney General 
of the United States and J. Edgar Hoover are severely criticized for 
the arrest of Eisler and for "displaying a contempt for the principles 
of democratic procedure" in that arrest. The Lamp for March 1948 
(A. G. Ex. 194) complains of the Justice Department's procedure in 
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arresting Gerhardt Eisler, German anti-fascist, as "a new tactic 
to harrass and intimidate the American people" and states that the 
Justice Departrnent's procedure is "politically motivated." 

The Lamp for November 1948 (A, G. 199) accuses the Justice Depart- 
ment of preventing anti-fascists from returning to their homes in 
Europe and mentions it as evidence of the Department's use of 
deportation as a repressive weapon, It states that Eisler wants to 
return to Germany and "is prevented from doing so by deportation 
proceedings.'"' A report by Carol King, respondent's General 
Counsel, in 1949, also complains against the refusal of the Justice 
Department to permit Eisler to leave the United States, 

(A. G. Ex. 17.) In the same year, the American Committee filed a 
brief amicus curiae in the Eisler "contempt of Congress case" in 
the United States Supreme Court. (A,G. Ex. 202.) 


The Communist Party has taken a position violently opposed 
to the Smith Act of 1940 terming it a "thought control" act (Political 
Affairs, October 1951, A.G. Ex. 279, p.1) under which many of its 
leaders have been convicted. Similarly, the respondent objects to 
the Smith Act as an attempt to jail leaders of the Communist Party 
because of their ideas (A.G. Ex. 166, p. 19) and to view that Act as 
part of the "reactionary drive to fascism." (A.G. Ex. 191, pp. 46-47.) 


Much Party bitterness has been directed against the McCarran 
Act of 1950 which it terms "the logical offspring of the Smith Act in 
1940" (Political Affairs, February 1951, A.G, Ex. 229.) The Party 
declares that the Act "promotes 'pro-fascist' reaction" (Political 
Affairs, November 1950, A.G. Ex. 162.) A corresponding statement 
by the respondent appearing in The Lampfor August-September 1952 
(A.G. Ex, 218) shows the respondent's position to be that the enact- 
ment of the Walter-McCarran Law "is a dangerous reactionary step" 
and that it is carrying forward all the repressive anti-foreign born 
features of the Internal Security Act of 1950 (the McCarran Law)." 


Political Affairs for February 1951 (A,G. Ex. 229) charac- 
terizes the McCarran Act as "A Police State Law" and Abner Green, 
in a pamphlet issued by the American Committee in 1953, entitled 
"The Walter-McCarran Law, Police State Terror Against Foreign 
Born Americans" (Resp. Ex. 191) takes the same violent stand 
against this Act. This also appears in a similar pamphlet entitled 
"the deportation drive vs the bill of rights" (A.G. Ex. 56), and also 
appears in the Resolutions adopted at a conference directed at that 
Act, held by respondent in 1953. (A.G. Ex. 236.) 


Further evidence of a correspondence of Party and respondent's 
positions appears in connection with the House Committee on 
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Un-American Activities. The Daily Worker for July 23, 1952 

(A. G. Ex, 289) comments unfavorably on the House Committee on 
Un-American Activities Committee in Chicago, and the Daily Worker 
for March 9, 1948 (A.G. Ex. 248) indicates opposition to the Un- 
American Activities Committee. The respondent's position concern- 
ing the House Committee on Un-American Activities Committee 
appears in the proceedings of its national conference of the foreign 
born in post-war America in 1945 (A.G. 259, p. 243) in which a 
resolution condemned the continuation of the Dies Committee and 
stated that the current House Committee on Un-American Activities 
continued the same pattern of operations. 


In addition to the foreign born, one part of the American 
population which the Communist Party has worked assiduously to 
influence has been the Negro. The Party has taken the position with 
reference to the American Negro that he is the victim of chauvinistic , 
repressive measures; that his interests are similar to those of the 
foreign-born; and that he belongs on the side of the foreign born in 
the class struggle. 


Evidence of this appears in numerous Party publications. 
The Communist for July 1934 (A.G. Ex. 1) states that ''the foreign 
born workers are today fighting shoulder to shoulder with their... 
Negro brothers. . ."' Political Affairs for December 1947 


(A.G. Ex. 281, p. 1064) states that a report of the President's 
Committee on Civil Rights "has the objective of splitting the alliance 
of the Negro people and the Communists." "Jim Crowism" and 
lynchings are stressed in Political Affairs for October 1948 

(A.G. Ex. 227.) Political Affairs for October 1951 (A. G. Ex. 279) 
quotes with approval a brief which states that the Supreme Court 
decision upholding the Smith Act '''is in effect to relegate the whole 
movement of the Negro people towards full equality in American life 
to a status which differs only in theory from that suffered by Negroes 
prior to the Civil War'" and urges the Negro people to unite in an 
effort to repeal the Smith Act. Political Affairs for February 1951 
(A. G. Ex. 229), after setting forth the “invaluable service" of the 
American Committee in the fight against the government's deportation 
drive, urges a broader united front "encompassing defense of the full 
rights of Negro people, against lynch justice and the Jim-Crow system 
. .." Political Affairsfor February 1952 (A.G. Ex. 280), in an 
article by John W. Preston on "RECENT DEVELOPMENTS IN THE 
NEGRO PEOPLE'S MOVEMENT," devotes 11 pages to the Party's 
attitude on the Negro question. (See also the Daily Worker for 
Tuesday, January 1, 1952, A.G. Ex, 232, and the Daily Worker tor 
July 23, 1952, A.G. Ex, 289.) 
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The respondent's position on the Negro question corresponds 
to that of the Party. An article written by Abner Green, entitled 
"The Deportation Terror," issued by respondent in 1950 
(A.G. Ex. 166), states that ''The deportation drive and the hysteria 
against the foreign-born are an essential part of the concentrated drive 
on the rights of all minorities in the United States and the general 
assault on the liberties of the American people.'' It declares that 
"LLynchings of Negro people in the South" and "Increased police 
brutality against the Negro people in industrial centers" are part of 
the "general attack on the rights of all Americans who believe in peace 
and the democratic way of life.'' The proceedings of respondent's 
national conference of the foreign born in post-war America | 
(A. G. 259, p.13) declares that it is to the interest of the American 
people to protect the foreign born from the reactionary elements in 
this country who are spreading "'anti-Negro'" propaganda and that the 
foreign born should be protected against the 'Anti-Negroism" of these 
fascist forces. A memorandum on the respondent's national confer- 
ence for Protection of Foreign Born in 1947 (Resp. Ex, 242) protests 
a denial by an American Consul of a visa to a resident of the 
British West Indies on the graund that the immigration quota was filled 
and interprets it as an effort on the part of the United States | 
Department of State "to prevent foreign-born Negroes from immigrat- 
ing into the United States.'"' (See also The Lamp, February 1947, 
A.G. Ex, 184.) The Lamp for March 1948 calls attention to one of 
respondent's publications "AN ATTACK ON ALL MINORITIES IN THE 
UNITED STATES," which points to "the effect of the deportation 
drive on the Negro people." 


The Summary of Proceedings of the Midwest Bill of Rights 
Conference in Chicago in 1951 (A.G. Ex. 37) lists among additional 
activities 'Integration of the Negro communities in the fight against 
deportations by involving church and community leaders in meetings 
around all cases and especially around the cases of Ferdinand Smith 
and Claudia Jones." 


From the foregoing, it is concluded that respondent has not 
deviated from the positions of the Communist Party as set forth 
above and otherwise actively promulgated and implemented such Party 
policies and has thereby aided and supported the Party. When viewed 
in the light of the findings heretofore made, the non-deviating positions 
of the respondent from those of the Party is material evidence that the 
American Committee is controlled by the Party and is operated for the 
purpose of giving aid and support to the Party. 
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SUMMARY 


The evidence adduced has been carefully evaluated and, as 
credited in this Report, establishes facts and leads to logical 
inferences which prove that respondent is a Communist-front organ- 
jzation within the terms of the Act, 


Petitioner has shown that the policy of the Communist Party 
was not to act as its own defense organization but to assign the 
defense function to a separate organization. Beginning in 1925, the 
Party's chief defense organization was the International Labor 
Defense, the American section of the International Red Aid, which 
had its headquarters in Moscow. 


In 1932, when the ILD found its workload excessive, 
respondent was created on Party orders to perform the task of 
defending Communists involved in naturalization and deportation 
cases formerly carried on for the Party by ILD. Since that time, 
continuously, the American Committee for Protection of Foreign 
Born has performed that function. 


The structure of the respondent provided for an annual 
conference, officers and a board of directors to carry out its 
policies and conduct its activities between these conferences, 
and for administrative officers. Later, the board of directors was 
done away with and the conduct of its activities between conferences 
was assigned to the executive secretary. The officers and directors 
were, in many cases, persons of prominence.’ Their activities were 
limited to what might be termed window dressing. The real work of 
the respondent was carried out behind the facade of these nominal 
heads of the organization by its administrative officers. 


Late in 1941 or early 1942, Abner Green, a Party member 
with the title of executive secretary, became the actual head of the 
respondent as the Party's representative for the purpose of carry- 
ing out the Party's policy and has continuously done so up to the 
present time. In the conduct of the day-to-day activities of the 
committee, with the assistance of Harriet Barron, also a Party 
member and a representative of the Party in the American Committee, 
and other Party members representing the Party in the American 
Committee, Green has operated respondent primarily to defend Party 
officials and members involved in naturalization and deportation 
difficulties, The officers of the American Committee engaged in its 


- 50 - 


activities having to do with publicizing the organization and the raising 
of funds, but in the real work of the organization they were no more 
than a front behind which the administrative officers administered the 
respondent to aid and support the Party. Thus the respondent was 
controlled by the Party in its essential activities. 


Respondent's structure consists of its national organization, 
located in New York City, and branches and chapters in other parts 
of the United States. These branches are a part of the respondent 
and conform to its operational technique, and while ostensibly 
autonomous in many aspects, actually are operated by Party members 
who are its representatives in these organizations to effectuate the 
Party's purposes in defending its members, as with the parent body. 


It has been established that the deportees and those involved 
in naturalization cases defended by respondent were in a sufficient 
number of instances officials and members of the Party to warrant 
the conclusion that the American Committee was operated primarily 
to aid and assist the Party to carry out its objectives. Moreover, 
the respondent's positions on a variety of matters always conformed 
with the positions taken by the Party in these matters. Nor has any 
instance been found where the respondent differed with, criticized, 
or took a position on any matter contrary toa position of the Party. 


A preponderance of the evidence clearly establishes, and it 
is so concluded, that the American Committee for Protection of 
Foreign Born is directed, dominated and controlled by the Communist 
Party of the United States - a Communist-action organization - and 
that the committee is primarily operated for the purpose of giving aid 
and support to the Party. 


It is found, therefore, that respondent is a Communist-front 
organization. 


RECOMMENDATION 


It is recommended that the Board issue an appropriate order 
under the terms of the Act requiring the American Committee for 
Protection of Foreign Born, respondent herein, to register with the 
Attorney General of the United States as a Communist-front 
organization. 
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APPENDIX 
Petitioner's Witnesses 


An asterisk appears after the names of witnesses who, while 
members of the Communist Party, supplied information to the FBI. 


oe 
BALDWIN, Bernice, Party member, 1943-1952; served as 
registrar at respondent's national conference in Detroit, 1949. 


CARDIFF, Edward William, assistant secretary in charge of branch: 
office of Manufacturers Trust Company, New York City, where the 
CP had an account, 


COHEN, Roy M., lawyer, former confidential assistant to the United 
States Attorney for the Southern District of New York. 


CZARNOWSKI, Anzelm A.,* Party member, 1945-1955; attended 
organizing conference of Mid-West Committee for Protection of 
Foreign Born and national conference of respondent in New York in 
1954. 


GLATIS, James W.,* Party member, April 8, 1949 until May 25, 1954. 
Attended meetings of New England Committee for Protection of Foreign 
Born. 


HACKER, Carl, Party member, 1919-1920, 1927-1938; member and 
officer of ILD, 1926-1935. 


* ! 
HARDIN, Rubin J., Party member, 1931 1934-1937; Party function- 
ary; attended meeting of Western Pennsylvania Committee for Protection 
of Foreign Born. 


* 
HARPER, Clark M., Party member, 1943-1953; Party functionary; 
assigned by Party to see that Communist Party members supported | 
Northwest Committee for Protection of Foreign Born. 


HARTLE, Barbara, Party member, from late 1933 or early 1934 to; 
1954; Party functionary; convicted under Smith Act and still under im- 
prisonment at time of testifying. 


LAUTNER, John, Party member, 1929-1950; functionary of the 
Communist Party and assigned, among other positions, to the 
Nationality Groups Commission of the Party, and to its National 
Review Commission and attended plenary session of the Party's 
Central Committee and of its National Committee; members of 
credentials committee of ACPFB for its 1945 national conference 
and member of its executive committee. 


LAWSON, Alfro, former Immigration and Naturalization Service 
attorney, now Immigration Service investigator. 


MALLOY, Sarah, assistant vice president, Amalgamated Bank of 
New York where ACPFB had an account. 


* 
MARKWARD, Mary Stalcup, Party member, May 1943-1949, and 
functionary of the Party in the District of Columbia area. 


* 
MILLER, Marion, Party member, December 1952 to the time of 
testifying in October 1955; secretary for Los Angeles Committee for 
Protection of Foreign Born and recording secretary of its executive 
board, 


NOLAN, Thomas J., investigator for Immigration and Naturalization 
Service in Los Angeles area, 


SCHEPELER, Howard E., supervisory investigator, Special Investigation 
Section, Immigration and Naturalization Service, Detroit, Michigan. 


* 
THOMAS, Herman, Party member, 1937-1939, 1944-1954; Party 
functionary in eastern Pennsylvania. 


WEINMAN, Max, investigator, Immigration and Naturalization Service, 
New York. 


Re spondent's Witnesses 


CARLSON, Anton Julius, sponsor of ACPFB, and co-chairman of Mid- 
west Committee for Protection of Foreign Born; sponsor of a Communist 
Club at the University of Chicago about 1937. 


GREEN, Abner, identified in the record as Party member; active in 
ACPFB since 1936; executive secretary of ACPFB since December 1941; 
found guilty, July 1951, for contempt of Court for failure to produce 
records of CRC bail fund and served sentence; compiler of official organs 
of the ACPFB, The Lamp and Review of the Year. 
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HILL, Charles A., minister of Baptist church sponsor of ACPFB, 
co-chairman of Michigan Committee for Protection of Foreign Born. 


McARTHUR, Harvey K., teacher at Hartford Theological Seminary; 
sponsor of ACPFB. 


MELDAHL, Horace Spencer, lawyer, who appeared in denaturalization 
and deportation cases. ; 


MOULTON, Arthur W., retired Bishop, Episcopal Church; sponsor of 
respondent and honorary chairman of ACPFB from 1949 to present time. 


SALTZMAN, Sadie, wife of one of the persons defended by respondent 
in deportation proceedings charged with membership in Communist Trax 
active in respondent. 


SMITH, Louise Pettibone, Professor of Biblical History; honorary co- 
chairman of ACPFB; co-chairman of ACPFB and honorary chairman of 
New England Committee for Protection of Foreign Born. 


SOLDO, Peter, son of person defended by Western Pennsylvania Com~ 
mittee for Protection of Foreign Born on deportation charge by reason 
of Party membership, 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,960 
AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN BORN, 
Petitioner, 
ve 
SUBVERSIVE ACTIVITIES CONTROL BOARD 


Respondent 


On Review of Order of the Subversive Activities Control Board 


REPLY BRIEF FOR PETITIONER 


1. THE PURPOSE ELEMENT 
A. Aid and Support to the Communist Party 

The second element of the section 3(4) definition of a Commmist-front 
organization is that it is "primarily operated for the purpose of giving eid 
and support" to the Communist Party. In holding this element satisfied, the 
Board's Report found thet the ACPFB had two purposes: "to fight in many 
ways to prevent the deportation from the United States of members and officers 
of the Communist Party of the United Stetes, and secondarily to win the good 


will of a certain sector of the population as a reservoir from which could 


be drawn adherents to and supporters for the programs and aims of the 


Commmist Party" (Rep. 50; Pet. Br. 17). 

The foundation for the finding of the first purpose was the acknowledged 
facts thet among the aliens whom the ACPFB has defended in deportation cases 
were some charged with past or present membership in the Commmnist Party, 
and that among the legislative changes urged by the ACPFB was the repeal of 


the political deportation statutes. 


2. 
These activities, the Report held, "obviously" constituted aid to the 
Commmist Party (Rep. 45; Pet. Br. 39-46). 
The foundetion for the finding of the secondary purpose--the "good 
will reservoir"--was not intelligibly articulated in the Report. Our 
principal Brief examined in detail all. the evidentiary findings which the 


Report advanced to support its conclusion on the purpose element (Pet. Br. 


16-46). ‘The examination disclosed that the only evidentiary finding which 


approaches the alleged secondary purpose is the Report's unsubstantiated 
statement thet the ACPFB's defense of non-Commmist deportation cases was 
consistent with the Party's "purpose" to win the good will and support of 
the foreign born (Rep. 42-43; Pet. Br. 42).* 

Thus there appear to be the following alternatives. Either the 
finding of the secondary purpose was a complete fabrication or it rested 
solely on some preposterous abstract theory that the defense of non- 
Commmists, es well as the defense of Commmists, gives aid and support to 
the Communist Party.** 

The Board's Brief abandons the Report's finding of the secondary 
purpose. It confines its argument to the proposition that the ACFFB aided 
and supported the Commmist Party by defending in deportation and de- 
neturalization cases "persons who were members of the Party or former members, 
or were charged with membership" (Resp. Br. 25, 22-27). 

*¥There are no findings, and the record contains no evidence, that the 
ACPFB ever did anything to recruit persons into the Commmist Party or to 
indoctrinate them with Communist ideology. The uncontradicted evidence is 
to the contrary. See Pet. BR. 6, 63. 


**In what may have been an excess of charity, we assumed that the Report 
reflected the second alternative (Pet. Br. 46). 


3. 
Thus the Board confirms our observation (Pet. Br. 39) that the government 
is seeking to destroy the ACPFB for the sin of defending persons accused of 
being Commnists. Presumably the ACPFB's offense is magnified by the fact 
that the defense has so often been successful and has curbed oppressive 
action by The Immigration and Naturalization Service of the Department of 
Justice (see Pet. Br. 40, 43-45). 

We think the Board's thesis is thoroughly at variance with the fair 
and seemly administration of justice and the Constitution (see Pet. Br. 
63-65.) Defending persons in deportation and denaturalization cases. is the 
exercise of speech and assembly, protected by the First Amendment, and a 
"liperty" protected by the due process clause of the Fifth Amendment. There 
is no legitimate government interest in suppressing these rights because they 
are exercised in defense of Commmists and persons accused of being Communists 
(the Board seems to consider the two categories identical). | 

Neither the statutory terminology nor legislative history compels the 
Court to accept a construction of section 3(4) which permits the offensive 
result sought by the Board. Defending an individual who is, or is accused of 
being or having been, a Communist is not aid to the Communist Party for the 
purposes of the Act, any more than is medical treatment of such an individual 


when he is ill (Pet. Br. 39-40). The "aid and support to" phrase of section 


3(4) mst be limited to aid and support of the Party in advancing its 


alleged sinister objectives (Pet. Br. 47). At most the term can be further 
extended only to include direct assistance to the Party itself, such as re- 
cruiting members for that organization. It does not include assistance to 
members, or persons accused of membership, merely because the Party as an 


orgenization may reap an indirect benefit from the aid to the individual. 


4. 
Otherwise, the provision is so embracing and indefinite as to run efoul of the 
due process clause because'of vagueness. Cramp Vv. Board of Public Instruction, 
368 U. S. 278; amicus brief of American Civil Liberties Union, pp. 26-32. 
Be Subjective or Objective Purpose. 

We complained (Pet. Br. 45-46) that the Report construed the purpose 
element of section 3(4) as referring to an organization's subjective 
motivation, rether than to the objective character and effect of its activi- 
ties. The Board's Brief insists that this construction was right because the 
words "for the purpose of" plainly refer to "intent." Under the Board's 
reading, the purpose part of the definition means being primarily operated 
with the intent of giving eid and support to the Communist Party. (Resp. 

Bre 22) 

If that is wheat the section means, then it applies no matter what the 
organization actually does, and even though its activities do not benefit the 
Communist Party even indirectly. An organization would satisfy the purpose 
element if all it did was to promote racial integration, medical care for 
the aged, or the fluoridation of water, provided its motive was to aid the 
Commmist Party or the world Communist movement .* Thus the Board's 
construction permits a limitless application of the Act, and puts the govern- 
ment in the business of investigating the motives and personnel of ali cause 


organizations, @11 in the! name of protecting the national security. 


¥The mentioned causes have all been considered pro-Commmnist by various 
persons and groups whom the Board might characterize as "American leadership " 
(see Pet. Br. 35). And in South Africa, according to Alan Paton, "Tf you 
are not 100 per cent in favor of apartheid, then you are counted as ‘assisting 
the spread of commmisn.'" Washington Evening Star, Sept. 14, 1962, p. C-10. 
By the Board's standards, it would be apple pie to prove that the organization 
also satisfied the control element. It would only be necessary to show that 
4t had cooperated with a Commmist-influenced group, thereby becoming "one 
organization" with the latter (see infra). 


De 

We submit that no such outre construction of the Act is permissible. 

We think that the section 3(4) term "primarily operated for the purpose of 
giving aid and support" refers to operation which objectively forwards the 
result ("serves the purpose") of aiding and supporting. 

Contrary to the Board's argument, this construction would vat do 
violence to the plein meaning of "purpose." One of the dictionary: definitions 
of the word is "an object, effect, or result aimed at, intended, or attained, wl 
the objective part of this definition being illustrated by the expression, 
"energy applied to little purpose " (Webster's Third International 
Dictionary - 1961), as well es by Leontes' observation: "Hermione, my 
dearest, thou never spok'st to better purpose." The Winter's Tale, Act I, 
scene ii. | 

C. The Evidence of Purpose. 


Under any construction, there remain the questions of whether the 


Board's conclusion on the purpose element must be set aside because of re- 


lience on unsound evidentiary findings (N. L. Re Be Ve Virginia Electric & 
Power Co., 314 U. S. 469) or because it is not supported by a preponderance 
of the evidence (Act, sec. 14(a) ). 

The Board's Brief runs away from the Report's evidentiary findings on 
purpose, and it defends the Board's purpose conclusion on newly invented 
grounds which are not supported by either evidentiary findings or’ evidence. 

For example, in the Report the major ground for holding that the real 
purpose of the ACPFB's defense work was to aid the Communist Party, rather 
than to protect the interests of the foreign born, was the assertion that the 
ACPFB went outside the area of foreign born protection by supporting Fred 
Estes and James Green and defending Gerhart Eisler (Rep. 27-29, 51). Our 


principal Brief (pp. 27-32) demonstrated in detail the false and capricious 


6. 
neture of the evidentiary findings on the subject. Turning to the section 
of the Board's Brief (pp. 22-27) which supposedly marshals its evidence 
on the purpose element, we find no suggestion that the ACFFB went beyond 
its avowed purposes in any of its defense work. Nor does the Board's Brief 
at any point attempt to meet our criticisms by explaining how the evidence 
on the Green, Estes and Hisler cases established by any rational process the 
Report's theory that the ACFFB exceeded the normal defense of the foreign 
born. The Board's Brief asserts (pp. 29-30) that the evidence on these 
matters “was of minor weight in proving 'non-deviation.'” This statement 
is thoroughly irrelevant. For the Report gave this evidence major weight 
not as proof of non-deviation, but as proof of the purpose element of the 
section 3(4) definition. 


A similar evasiveness appears in other respects. We do not find in 


the Board's Brief eny defense of the Report's"separate defense organization” 


theory, which was exploded in our principal Brief (pp. 18-20). Again, the 
Board's Brief argues (p. 29) that the opinion testimony of Baldwin, Glatis 
and Lautner was admissible under section 7(c) of the Administrative Procedure 
Act and "was relevent in that it had some probative value." But no 
explanation is offered of the "probative value" of conclusory opinion 
testimony of witnesses who had no knowledge on which the opinion could be 
based or of what terminology in section 7(c) of the Administrative Procedure 
repeals the requirements for the competency of opinion evidence (see Pet. 

Br. 22-25). 

So far as we can see, the Board's Brief offers two evidentiary grounds, 
neither of which were advanced by the Report, to support the finding that the 
real purpose of the ACPFB's defense work was to aid the Communist Party. 
First, the Brief asserts that Abner Green had that purpose as his personal 


"Sntent" in "operating" the ACEFB (Resp. Br. 23). 


Te 
This assertion rests on the following analysis (Resp. Br. 24): 

(1) Green's expressed opinions on certain subjects were "coincidences 
of Green's point of view with that expressed in the Party press .« .- too 
frequent and too marked in tone and expression to be the result of chance." 

(2) ". . . what Green wrote was evidence of what he thought." 

(3) What he thought "was relevant to showing that he was a Party 
member." 

(4) "As a matter of ordinary reasoning, it may more readily be in- 
ferred" that a Party member "is acting as head of the organization to ‘aid 


and support' the Party." 


The second of these propositions is undoubtedly true. The first 


assumes facts which were not proven (Pet. Br. 33-35). ‘The third is vacuous, 
and the fourth is a speculation which does not compensate for the absence of 
evidence. 

The Board's Brief acknowledges (p. 16) that the ACPFB's Anmial Con- 
ferences established the organization's policies, and there is no finding 
or evidence that the open, democratic Conferences (Pet. Br. 3) were run by 
the Communist Party or its members. If Abner Green operated the ACPFB at 
variance with the ACPFB's Constitution and the policies established by the 
Annual Conferences, then the Board should have cited instances. It did not 
@o so, and it cannot. It is spurious to claim that Green had a certain 
motive, without specifying what he did that would have been aifferent without 
the motive. 

The second ground which the Board's Brief advances in support of the 
purpose finding is that the ACPFB's defense of persons accused of being 
Commmists was "probably the bulk" of its efforts and "in any omens @ very 


substantial pert" of its work (Br. 25). ‘his infers a bad motive for doing 
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defense work from the fact that the work was done. The contention also 
belies the Board's pious protestation that it is proper to defend 
Commmists (Rep. 5; Pet Br. 46). The new slogan seems to be that it is 
all right to defend Commmists, so long as you do it rarely. 

To support its contention, the Board Brief indulges in misstatements. 
Contrary to the voluminous, documented and uncontroverted evidence of the 
vast efforts of the ACPFB in areas other than the defense of individual cases 
(Pet. Br. 5), the Board's Brief misrepresents the ACPFB's non-defense 
activities as consisting merely of giving advice on naturalization procedures 
and issuing booklets to inform the foreign born (Resp. Br. 22, 25-26). Again, 
the Board's Brief combines improper argumentation with misrepresentation by 
supporting the purpose finding on assertions thet the defense of past and 
present Commmist Party members was the bulk of the ACPFB's work (Resp. Br. 
25-26). The argument is improper because the Board's Report expressly dis- 
cleimed assigning Bes ve ae relative munber: oe Comma sock: non- 
Conmminist cases Fer, 13). ‘na the angunent'e esoumption, of fect is con- 
rary to the evidence (ret. 3 Bre ua) and is _eccompanted by n0 references to 


evidence ° 


pe 6 settee ga tot a 
7 bey 


We cen only. regard as cere the suggestion (Resp. Br. 22-23) 


that the ACPEB's defense of non-Coumunists was & oe ‘being 1 mere! ly a cover 


for its defense of Communists so as not "to give the show away" (Resp. Breen 


23). The ‘Board's Report nade no such findings, TEE ehere is ere a particle of 


evidence ag thet effect. To the contrary, as we have arco it seems se bayer 


i 


been ‘the view of “gee Beno thet, the, oe defended non-Commnists oom as to _ 


Seep 


aid = Commit porty by creating a | yresexvorr x of good-will.” Cn. this 


iy 


theory; now sbendoned by, oe Board's Briet, | Se was at ee, as PROC eIL to 


"aia" ‘the Porty by. defending non- Communists as 4 defending Communists 
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Proof of the sham theory would require such evidence as that the ACFFB 
defended only a token number of non-Communist cases, that it solicited 
Communist casesyand discouraged non-Conmunist cases; that it inter- | 
rogated those who sought its help as to their political views and connections, 
etc. There is no such evidence or findings. The evidence and the findings 
are to the contrary (Pet. Br. 41-43, 6). * 


II. TSE CONTROL ELEMENT 


A. The "one organizetion” theory. 
Our principal Brief (pp. 48-55) examined the legal and practical 


objections to the Board's holding that two or more organizations that cooperate 
become one for the purposes of the Act, so that each is liable for the actions 
of the other over which it has neither theoretical nor actual control. The 

Board's Brief evinces no recognition of the problems involved in such a limit- 


less extension of the Act.** 


*The Board's Brief is guilty of another flagrant misrepresentation in 
stating (p. 2, ftn. 1), "There was evidence indicating that in part at least 
/ the ACPEB_/ was @ descendant or grew out of the Intemational Labor Defense 
7s." The cited source, "Report, 22,"does not support the assertion, and the 
evidence contradicts it (Pet. Br. 19, ftn.). 


**For example, we pointed out that if the Board's theory is right, then 
all front organizations are by definition one with the Commnist Party, 80 that 
the Act's distinction between front and action organizations is superfluous 
(Pet. Br. 53). ‘The Board makes the irrelevant reply that the Act is softer on 
members of front organizations than on members of action organizations 
(Resp. Br. 13). ‘This fact only fortifies our point. On the Board's theory, 
members of fronts are ipso facto members of an action organization, so that 
the purported softer treatment of front members is illusory. 
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Instead, the Board relies on the proposition that as stated in Corpus Juris 
Secundum, unincorporated organizations “ere not entities;" from which it 
follows thet when two or more such organizations cooperete, their members 
are thereby “associated” with each other (Resp. Br. 10). 
We think that this approach is too parochial for intelligent construction 
of the Act. And whatever may be common-law doctrine, the Act obviously does 


treat unincorporated organizations as "entities." That is the very purpose 
of section 3(2). ‘This proceeding was brought against the ACPFB as ean entity; 
the Board's order runs against the ACPFB as an entity; and neither the so- 
called Area Committees nor their members had a chance to defend themselves in 
the proceeding. It makes no sense, though in accord with the Board's 
reasoning, that it is safe for organizations to cooperate only if at least 
one of them is incorporated, and thus an entity by the lore of Corpus Juris 
and even Blackstone. 

B. The “interlocking directorate" theory. 

We do not question that an interlocking directorate is a "well-recognized 
device for 'control'” (Resp. Br. 15). But this device requires that a person 
be a director of two corporations, not just a director of one and a share- 
holder of another. The Act recognized this fact in section 13(f)(1), which 
directs the Board to take into account not whether the directors of an accused 
orgenization are members of the Communist Party, but whether they are directors 
or representatives of the Party. 


The Board cleims that the Party controlled the ACFFB because key 


officers or staff members of the ACPFB "were Party members” (Resp. Br. 15-16). 


This violates the interlocking directorate premise of section 13(f£)(1). 


Apparently recognizing this fact, the Board's Brief edds (pe 16): 


1hls 


"The Board found that they / key officers or staff members / were 
Party members and thet the Party 'directed, dominated or controlled’ 
the Committee. The necessary implication is that the persons the 
Board named acted as 'representatives' of the Party within the meaning 


of Section 13(£)(1) of the Act." 


This reasoning is upside down. It infers the evidentiary fact (the 


presence of Party representatives) from the conclusion (control) which is 


supposed to be derived from the evidentiary fact. 

The Board's Brief represents (p. 18) that the Board found that Abner 
Green and Harriet Barron were "representatives of the Party." The ieports 
however, contains no finding that Mrs. Barron was ever a Party representative 
(Rep. 16; Pet. Br. 55). As to Green, the Report did not find that he was a 
Party representative at the time erucial to the litigation. It found, 
instead, that Green had served as a Party representative at a time which is 
carefully unspecified, but which, from the evidentiary finding on which it 
is based, mst relate to 1941 or 1942 (see Rep. 16; Pet. Br. 54-55). Nor did 
the Board ever cite meaningful evidence that Green represented the Party 
in his role as ACPFB Executive Secretary. For it alleges no instance in which 
Green, while in this post, received or carried out any Party instruction or 
deviated from policy decisions of the ACFFB Annual Conferences. 

The Board did find that Green and Barron were Party members on 
continued to be such up to the date of the hearing. We think the finding was 
erroneous (Pet. Br. 55-60). But even if it were valid, it would fall short 
of meeting the interlocking directorate theory of section 13(£)(1). 

C. The curtailment of Lautner's cross-examination. 
The Board argues that the curtailment of Lautner's cross-examination 


was not erroneous, or at least not prejudicial, because the ACPFB's counsel 
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already knew that Leutner had been a frequent paid witness for the government 
end also "was adequately informed as to Lautner's background, environment 
and activities" (Resp. Br. 28; see Pet. Br. 57) .* 
We do not see how it is possible to interpret Alford v. United States, 
282 U. S. 687, as holding that the only purpose of requiring @ witness to 


tell his residence is to determine his connection with the adverse party. 


Alford stated (at 691-92) ‘that it was error to exclude residence testimony 


because the information sought served several purposes, including "that 
the witness may be identified with his commnity so that independent testi- 
mony may be sought and offered of his reputation for veracity in his own 
neighborhood . . .; that the jury may interpret his testimony in the light 
reflected upon it by knowledge of his environment . . .; and that facts 
mey be brought out tending to discredit the witness by showing that his 
testimony in chief was untrue or biased . . . " Nox, in view of these 
observations, can it be said that an examiner who does not know where the 
witness lives is "adequately informed" as to the witness environment. 
Alford also teaches, contrary to the Board's argument, that exclusion 
of residence testimony cannot be justified on the speculation that the error 


was harmless. For Alford stated (at 692): 


ee UU UU EEnIsNIN AEE EEEEeeeemnn 


*Lautner's testimony now assumes more importance than ever. The Report's 
finding that Abner Green was a member of the Commmist Party rested not 
only on Leutner's testimony, but also on other items (see Pet. Br. 55-59). 
We showed that the reliance on the non-Lautner evidence was absurd (Pet. Br. 
58-59). ‘The Board's Brief continues to rely on Lautner's testimony 
(Resp. Br. 17-18), but does not mention,let alone defend, the other 
matters. 


13. 


"Prejudice ensues from a denial of the opportunity to place the 
witness in his proper setting and put the weight of his testimony and 
his credibility to a test, without which the jury cannot fairly 
appraise them. . . To say that prejudice can be established only 

by showing that the cross-examination, if pursued, would necessarily 
have brought out facts tending to discredit the testimony in chief, 
is to deny a fair trial... In this respect, a summary denial of the 
right of cross-examination is distinguishable from the erroneous 
admission of harmless testimony." 


In any event, the Board's Brief attempts no answer of our point thet 


the cross-examination was also erroneously curtailed because the hearing 


examiner excluded questioning designed to expose as fraudulent Lautner's 


claim that he feared for his physical safety if he disclosed his residence 


(Pet. Br. 57). 


Respectfully submitted, 


Joseph Forer 
Attorney for Petitioner 
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QUESTIONS PRESENTED 


1. Whether the finding of the Subversive Activities Control 
Board that the petitioner is substantially directed, dominated, 
or controlled by the Communist Party (U.S.A.) was supported 
by a preponderance of the evidence before the Board. 

2. Whether the finding of the Board that the petitioner is 
primarily operated for the purpose of giving aid and support 
to the Communist Party was supported by a preponderance of 
the evidence before the Board. 

3. Whether an organization is a “Communist-front” within 
Section 3(4) of the Communist Control Act when on the op- 
erating level, national and local, it is staffed largely by members 
and representatives of the Communist Party, who direct and 
control its activities with the purpose and effect of aiding 
and supporting the Communist Party. 

4, Whether the Board committed reversible error in the 
admission and utilization of evidence. 

5. Whether the registration requirements of 50 U.S.C. 786 
infringe the rights of the petitioner, or of the persons par- 
ticipating in its activities or supporting it, under the First 
Amendment. 

6. Whether the petitioner was entitled under the Fifth 
Amendment to relitigate in this proceeding the question 
whether the Communist Party is a “Communist-action organi- 
zation” within the Act. 


Questions presented 
Counterstatement of the case-- 
Statute involved 
Summary of argument. 
Argument... ...-------------------- 2-22 one ener rer 
1. On the evidence, the Board was correct in finding that the 
American Committee and the various local committees 
constitute one “organization’’ within the Act 
2. The preponderance of the evidence sustains the Board’s finding 
that the American Committee for Protection of Foreign 
Born is a ““Communist-front organization.” -......------- 
a. The Communist Party “controlled” the American 
Committee 
b. “‘Aid and support” 
c. Matters of evidence and procedure 
d. The petitioner received a fair hearing 
3. The Communist-front provisions of the Act are constitutional. 
a, The First Amendment 
b. Petitioner was not denied due process by the Board’s 
refusal to permit relitigation in this proceeding of 
the issue whether the Communist Party is a Com- 
munist-action organization 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15960 


AMERICAN COMMITTEE FOR PROTECTION OF FOREIGN 
Born, PETITIONER 


v. 
Susversive ACTIVITIES CONTROL BOARD, RESPONDENT 


ON REVIEW OF ORDER OF THE SUBVERSIVE ACTIVITIES 
CONTROL BOARD 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


This proceeding was begun by a petition of the Attorney 
General for an order by the Subversive Activities Control 
Board determining that the American Committee for Protec- 
tion of Foreign Born is a Communist-front organization within 
Section 3 of the Subversive Activities Control Act and as such 
is required to register under Section 7 of the Act. The Board 
issued a Report and Order determining the American Commit- 
tee to be a Communist-front organization and ordering it to 
register. The Report and Order were dated June 27, 1960, 
(Supplemental Joint Appendix) and thereafter the American 
Committee filed a petition for review (J.A. 16). 

The Board’s Report and Report on Reconsideration, con- 
tained in the Supplementary Joint Appendix set out the vari- 
ous procedural steps in the administrative proceedings. 

Since one question discussed at length in the briefs is whether 
the findings of the Board were supported by a preponderance 

(1) 


2 


of the evidence, we shall not at this stage set out the evidence 
in detail and shall limit ourselves, in the main, to an abbrevi- 
ated statement of the findings and conclusions contained in 
the Report. 

The American Committee is an organization which has ex- 
isted in the United States since 1932 or 1933, with headquarters 
in New York City.’ Its activities have centered around the 
foreign born with considerable effort and attention to the legal 
and propaganda defense of individuals involved in deportation 
and denaturalization cases. A substantial number of those 
defended and in whose behalf the Committee has worked have 
been members of the Communist Party and individuals ac- 
cused of being members (Report, 5). 

The Attorney General produced before the Board evidence 
as to the personnel and activities of various local committees 
“for Protection of Foreign Born,” which he alleged to be affili- 
ated branches and chapters of the American Committee (Re- 
port, 5). As to the local committees the Board stated: 

“We find on the entire record that the American Commit- 
tee and the various area or local committees are associated 
together for joint action on particular subjects. Together 
they constitute a voluntary association and one organization 
within the meaning of the term ‘organization’ set forth in 
section 3(2) of the statute”, Report, 12, footnote omitted). 

One Abner Green, the Board found, was the top functionary 
of the national organization (American Committee) and the 
most influential official in its management and operation. 
There was evidence that he was a member of the Communist 
Party and that in late 1941 he became the factual head of the 


17~he Board did not find it necessary to determine the exact origin of the 
American Committee. There was evidence indicating that in part at least 
it was a descendant or grew out of the International Labor Defense, which 
was the American section of the International Red Aid (Report, 22). There 
was also evidence indicating that the Michigan Committee for Protection of 
Foreign Born was an off-shoot of the Civil Rights Congress in that city 
(Report, 23). 

?There was testimony to a “ood deal of cooperation” among the locals 
and between the locals and the national office. Report. 11. There were 
also references to the problems and plans, and scopes of work of the 
American Committee and of the locals as being “identical” and “parallel.” 
Report, 12. 
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Committee and its executive secretary as the result of a Com- 
munist Party decision (Report, 13-15). The Board also 
found that Green was a Party member at the time of the hear- 
ing (1955-1956), and that Harriet Barron, the administrative 
secretary, was also a Party member (Report, 16). It further 
found: 
“The record indicates, and respondent [petitioner] 
did not present any substantial evidence to the con- 
trary, that the persons holding the position of execu- 
tive secretary in the branches have, like Green in the 
national organization, been primarily and principally 
active in the management, direction, and supervision 
of the work and activities on the branch level” (Report, 
18), and that 
“This record requires the conclusion that the effec- 
tive management, direction, and supervision of the 
local branch of respondent [petitioner] are substan- 
tially and primarily performed by and are under the 
control of members and representatives of the Commu- 
nist Party. In view of our findings supra as to the 


leadership of the national organization it follows that 
the entire organization (national and locals) is effec- 
tively under the management, direction and supervision, 
and controlled by members and representatives of the 
Communist Party” (Report, 20, footnote omitted). 


The Report goes on to state that the Communist Party of 
the United States has had a continuing policy involving the 
foreign born, to seek to prevent denaturalization and deporta- 
tion of officers and members of the Party, and to win the 
goodwill of the foreign born and obtain from them adherents 
and support of the Party and Party programms, and that it has 
been the policy to carry out and advance these aims and pur- 
poses through an “independent” organization not a part of 
the Communist Party as such. Pages 21, 22. 

The Report summarizes evidence that the Party was active 
in the organization of the Northwest Committee for Protection 
of Foreign Born, and assigned Marion Kinney, a Party func- 


2 Later called, “Washington State Committee for Protection of Foreign 
Born.” 
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tionary, to work in it (Report, 22-23). Also, the Party sup- 
ported the Michigan Committee and the New England 
Committee, which Abner Green took an active part in forming 
(Report, 11, 23-24). 

Abner Green testified that the American Committee and 
he personally took the initiative in forming the Midwest Com- 
mittee for Protection of Foreign Born, in Chicago (Tr. 5144- 
51).* And there was evidence that the executive secretary of 
the Western Pennsylvania Committee was a Party member 
and so was the administrative secretary (Report, 19). 

According to excerpts from publications of the American 
Committee, chiefly written by Abner Green, and from Party 
publications, the position taken by the American Committee, 
not only in deportation and naturalization matters, but also 
on such topics as the Smith Act, the Taft-Hartley Act, the 
Rosenberg case, and foreign policy have been the same as the 
Party position (Report, 29-38). The Report states: 


“Jt is significant that respondent [petitioner] has 
taken and advanced views and policies on matters out- 
side of and beyond the field of the foreign born; that in 
each instance of record such views and policies have 
been in areas involving either directly or indirectly the 
Communist Party of the United States and favorable 
to the Party; and, that in such views and policies, as 
well as in its views and policies in the field of the foreign 
born respondent [petitioner] has paralleled the views 
and policies of the Communist Party and has not in any 
instance deviated therefrom. We find that the clear 
preponderance of the evidence establishes that the pur- 
poses of respondent have been to aid and support the 
Communist Party.” (Report, 38) 

The Board further found: 

“The conclusion is clear from this record that such 

things as the expenditure of respondent’s [petitioner’s] 


funds, the pitch or line to be taken in its published ma- 
terial, the selecting of day to day activities and of em- 


«Green testified that the American Committee took the initiative “in dif- 
ferent ways” in organizing locals. Report, 11. 
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phasis to be given in the campaigns, and the amount of 
effort to be applied in deportation and denaturalization 
cases, rest with and are controlled by Abner Green and 
the other Communist Party people holding the admin- 
istrative positions in the organization. The set-up is 
such that the organization can be run for Communist 
Party purposes as found supra” (Report, 42). 


In the courg ‘of its Report, the Board found that the peti- 
tioner had aided and supported the Party by defending a num- 
ber of members of the Party’s top-ranking committee and also 
a number of other well-known Party members (Report, pp. 43— 
45), and that a substantial part of the American Committee’s 
activities had also rendered aid and support to the Party by 
campaigning for the elimination of provisions of the immigra- 
tion laws under which alien members and officers of the Party 
are deportable, and by legal and propaganda defense of such 
persons when actually involved in deportation proceedings, 
and by instigating protests against Government officials when 
deportation charges have been brought against Communists 
(Report, 45). 

Conversely, the Board also found that the Party supported 
the American Committee by providing it with leadership, by 
organizing branches of the Committee, and by discussions of 
Party leaders with leaders of the Committee of the Commit- 
tee’s operations (Report, 45). Other forms of support have 
been instructions by the Party to its members to contribute 
to the Committee, by some direct financial contributions by 
the Party or its officials,> by circulating the Committee’s lit- 
erature and selling tickets to its affairs, and by giving favorable 
publicity in the Party press to the Committee’s operations 
(Report, 46).° 

The Board found that “throughout respondent’s [petition- 
er’s] existence there has been a clear intent and purpose of 
the Communist Party to aid, promote, and support respondent, 


® In the main petitioner seems to have drawn financial support from the 
general public and from organizations whose members had problems under 
the immigration and naturalization laws. See Report, 40, 46. 

“There has been no adverse criticism of the petitioner in the Party press. 
Report, 48. 
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and we find further that the aid and support given by or 
emanating from the Party has been substantial” (Report, 49). 

In conclusion the Board found that “respondent [petitioner] 
has been and is (i) substantially directed, dominated, or con- 
trolled by the Communist Party of the United States, a Com- 
munist-action organization as defined in section 3(3) of the 
Act, and (ii) primarily operated for the purpose of giving 
aid and support to such Communist-action organization” Re- 
port, 51. 

Accordingly, it ordered the American Committee for Pro- 
tection of Foreign Born toregister as a Communist front organ- 
ization pursuant to the said Act. 


STATUTE INVOLVED 


The relevant portions of the Subversive Control Act, (50 
U.S.C. 781 et seq.) appear in the appendix to petitioner’s 
brief, pp. LA-11A. In the Appendix hereto we reprint Section 
13(b) of the Act. 

SUMMARY OF ARGUMENT 


1. The Board’s finding that the American Committee for 
the Protection of Foreign Born and the various local com- 
mittees constitute one “organization” within Section 3(2) of 
the Act because they are associated together for joint action 
on particular subjects is supported by a preponderance of the 
evidence. Groups of people and the members of the several 
groups are “associated” when they cooperate and have com- 
munications and contacts directed toward a common end or 
ends. Groups of people, or their members, may be “asso- 
ciated” even though no one group or no one person has au- 
thority to give orders to the others. 

In this case the evidence showed that in a number of in- 
stances individual men or women held offices in both the 
national committee and in one of the local committees. The 
Lamp, the American Committee's official publication, reported 
activities of the local committees on a nation-wide basis as if 
the locals were “parts” or “affiliates” of one nation-wide or- 
ganization. There was a consistent program of reciprocal aid 
and support between the national committee and the locals 
and of cooperation which amounted to a working alliance or 
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association and made the whole, national office and locals, 
“associated” and an “organization” within Section 3(2) of the 
Act. 

2. By a preponderance of the evidence the petitioner was 
shown to be a “Communist-front organization” within the Act, 
as being “substantially directed, dominated, or controlled” by 
the Communist Party and as being “primarily operated for 
the purposes of giving aid and support” to the Party. 

The essential element of a “front” is concealment of the fact 
that it is controlled for the Party and is operated to aid and 
support the Party, so it is not necessary to bring it within the 
Act that the “front” should preach Communist doctrine or 
violent overthrow of the Government. 

a. Control. On the evidence the Communist Party con- 
trolled the American Committee because the key officers and 
staff members who directed the daily operations of the peti- 
tioner, on both national and local levels, were shown to be 
Party members, and, in some instances, the Party put them in 
their positions. Abner Green, who dominated the petitioner’s 
operations from 1941 or 1942 up to and including the hearing 
before the Board in 1955-1956 was shown to be a Party mem- 
ber by credible evidence of his attendance at Party meetings 
and by evidence that his writings and statements followed 
the same line as the Party press. It was proved by credible 
evidence that it was a Party decision which put Green in his 
position in the American Committee. The evidence was that 
the position taken and advanced by the petitioner did not 
deviate from those taken and advanced by the Party. 

There was also evidence on whch the Board properly found 
that the persons who directed the day-to-day operations of 
various local Committees were Party members. 

b. Aid and support. The Board could, and did, properly 
infer that the petitioner was primarily operated with the pur- 
pose of aiding and supporting the Party, the persons who di- 
rected those operations being in many instances Party 
members, and also because the operations were so directed as 
to advance the aims of the Party. A large part of the work of 
the American Committee With the defense of persons liable to 
deportation on charges of Party membership, past or present, 
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including a number of prominent Party officials and members, 
and agitation for amendment of the immigration and naturali- 
zation laws, which would benefit the Party. The fact that 
the Committee also defended in deportation proceedings 
persons not charged with Party membership is not evidence to 
the contrary, for to remain a “front’” it had to defend such 
cases, and that activity also served the Party purpose of culti- 
vating a favorable attitude in all the foreign-born residents of 
the United States. 

3. The Board’s rulings on evidence and its use of evidence 
were well within the proper limits of administrative discretion. 
The refusal of the hearing examiner to order Lautner to state 
his residence did not prejudice petitioner, since he was ad- 
mittedly employed as a consultant for the Department of 
Justice, and petitioner had full opportunity to cross-examine 
him. The Board used opinion and hearsay testimony only 
to corroborate facts established by or inferrible from evidence 
which was competent. 

4. Petitioner has not argued that the Board did not give it 
a fair hearing, so it has waived any claim to that effect. Con- 
sidering the Report, the Recommended Decision, and the 
whole record, it is clear that the Board gave petitioner a fair 
hearing. 

5. The “Communist-front” provisions of the Act do not 
unconstitutionally infringe the First Amendment rights of the 
petitioner and of those who participate in its activities. Under 
Communist Party v. Control Board, 367 U.S. 1, Congress may 
require the Party to register and bring its activities out into 
the open, and petitioner is subject to the registration require- 
ment because it is controlled by the Party and operates to aid 
and support the Party and to advance under false colors activi- 
ties favored by the Party. To come within the “front” pro- 
visions of the Act, it is not necessary that the organization act 
to advance the “illicit objectives” of the Party but only that 
it is Party controlled and aids and supports the Party. Regis- 
tration of “fronts” is necessary to effectuate the statutory 
purpose of bringing out into the. open the activities of the 
Communist Party. 

6. The Board’s refusal to permit re-litigation in this pro- 
ceeding of the question whether the Communist Party is a 


9 


“Communist-action organization” did not deny petitioner due 
process of law. The Communist Party case was tried at great 
length before the Board and very thoroughly, and there is no 
reason at all to suppose that the petitioners could add anything 
to the evidence and the arguments which the Party itself 
advised. 

Due process is not a mechanical instrument; it embodies 
the fundamental rules of fair play which the Constitution 
requires for judicial and administrative proceedings. Since 
respondent could not have tried the “Communist-action or- 
ganization” issue better than the Party itself did, it was fair 
to refuse to allow it to embark on such a lengthy and time 
consuming process, which could not help in any way the peti- 
tioner, the Board, or the public interest. To require re- 
litigation in every “front” case of that issue would be to render 
the “front” provisions of the act unworkable and useless. 

The Board’s ruling was appropriate for the case and did not 
deny the petitioner of any real interest. It is supported by 
the analogy of the binding effect of judgments in class suits 
and by the decisions in in rem proceedings that a determination 
of status binds the world. The Board’s determination in the 


Party case was a determination that the Party has the status 
of 2 “Communist-action organization”. Since the petitioner 
is controlled by the Party and is operated primarily to aid and 
support the Party, it is fair that it should be bound on that 
issue as the Party itself is bound. 


ARGUMENT 


1. On the evidence, the Board was correct in finding that the 
American Committee and the various local committees con- 
stitute one “organization” within the Act 
Section 3(2) defines the term “organization” to include: “a 

group of persons, whether or not incorporated, permanently 

or temporarily associated together for joint action on any sub- 
ject or subjects.” 

The Board found: 

“We find on the entire record that the American Committee 
and the various area or local committees are associated to- 
gether for joint action on particular subjects. Together they 
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constitute a voluntary association and one organization within 
the meaning of the term ‘organization’ set forth in section 3(2) 
of the statute” (Report, 12). This finding is documented ex- 
tensively on pages 6 through 12 of the Report. 

Petitioner (Brief, pp. 48-53) objects to this finding on two 
main grounds: (1) that the American Committee has and ex- 
ercises no authority over the local or area committees and has 
no responsibility for them (p. 50), and that on the language of 
section 3(2) two or more organizations may not be treated as 
one, because the statute says “group of persons” and does not 
extend to a group composed of several groups (p. 52). 

We assume that the words of the definition, not being terms 
of art, are to be read in their ordinary sense, and, of course, are 
to be given a sensible construction which will further the pur- 
poses of the Act. The language is obviously designed to pierce 
through matters of form (“whether or not incorporated”) and 
to apply to all cases where persons “associated together for 
joint action” come by reason of their activities within the Act. 
As a matter of common sense, if two or more groups, separated 
territorially or otherwise, are cooperating for a common pur- 
pose, they are “associated.” The “organizations” not being 
incorporated, they are not entities (7 C.J.S., “Association,” 
Sec. 1(b), and the members of one are “associated” with the 
members of the others. “Associated” does not necessarily im- 
ply authority either in the sense of the power to command, or 
of financial control of one part of the “organization” over 
the others, or of one “group” over another “group.” Essen- 
tially “associated” means “working together’; it implies com- 
munications, contacts. 

The Board’s subsidiary findings furnish a convincing basis 
for the ultimate finding quoted supra. The Board found that 
the official publications of the American Committee “estab- 
lished a continuous and consistent pattern of authoritative 
references to the American Committee as the national office 
or national organization, and to the area or local committees 
as ‘part’ of or ‘affiliated to’ the American Committee” (p. 7). 


7 Formally organized separate associations may be treated as one “organ- 
ization” or “association.” Sunkist v. Winkler & Smith Co., 370 U.S. 19. 
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Illustrative also, of the cooperation between and the inter- 
dependence of, the “national” and the “locals” is the fact that 
the American Committee took the initiative in bringing about 
the organization of the Mid-West and New England Commit- 
tees (Tr. 5136-38, 5144; 4079-86, 6955-56, 6962), and, at least, 
the reorganization of the Los Angeles Committee (Tr. 2377, 
6869), that was “joint action” in the words of the statute.* 
And when The Lamp, the official organ of the ACPFB, and 
which was compiled by Abner Green, the executive secretary, 
reported regularly, as it did, news of what was being done in 
the locals, of local elections, and the like, that was evidence 
that at least the national office did not regard the Los Angeles 
Committee, the Michigan Committee, and so on, as “disassoci- 
ated” from it; what The Lamp reported it termed “Organiza- 
tional Activities.” See, for example, A.G. Exs. 24, 30, 35.° 

Similarly effective to show that the participants in the 
“foreign born” activities considered themselves to be “associ- 
ated” is the fact that The Lamp, and other publications, fre- 
quently listed the addresses of the local committees under the 
heading “American Committee for Protection of Foreign 
Born.” and designated them as simply a “Mid-West,” “North- 
west.” and so on. Rept., 10-11. And see A.G. Exs. 19, 56, 
166; Exs. 84, 197. 

Pending deportation cases all over the country were among 
the “activities” reported in The Lamp. See Report, 8. And 
in the annual reports of Carol King. the generat counsel for 
the American Committee, in 1949 and 1950, legal action taken 
was reported on a nationwide basis without indication that the 
cases were being handled by “separate” and “mdependent” 
organizations. See, A.G. Ex. 17, R. Ex. 117. 

Moreover, there was a continuing course of reciprocal sup- 
port and assistance, in addition to the exchange of literature 
between the national office and the locals (as to which, see 
Report, 8). The New England Committee put out a leaflet 


*The locals sent “delegates” to the annual conferences of the ACPFB. 
See Tr. 2462-65, 2489. 

* Ag in petitioner's brief, our citations to the record will “generally he 
illustrative rather than comprehensive.” Nor do we attempt to cover ll 
the evidence reviewed in the Report. 
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urging contributions to the American Committee (R. Ex. 22), 
and the Los Angeles Committee did the same (R. Ex. 67). 
If a problem arose about some person in Chicago, which could 
not be handled by mail, Abner Green sent him the name and 
address of the Mid-West Committee (Tr. 5131). Those were 
examples of cooperation, of “joint action” to a common end. 
Another example was when the American Committee obtained 
counsel to represent Dr. Krishna Chandra in a case which the 
Northern California Committee (San Francisco) was handling 
(R. Ex. 22, Tr. 6568-69).* Whether in any given case indi- 
viduals are “associated” must be a question of particular and 
practical fact. It is not necessary, to find Abner Green and 
Saul Grossman or Nat Caldwell, to be “associated” that either 
should have the legal authority to sign a note or a contract as 
the agent or attorney of the other. If in fact, they are cooper- 
ating in a common purpose, then under the Act they are 
“associated.” 

An analogy is the definition of “affiliated” approved by the 
Supreme Court in Killian v. United States, 368 US. 231. 
“Associated” and “affiliated” both refer to a relation between 
persons or things, and are similar in meaning, and embody the 
idea of banding or joining together. They are used as syno- 
nyms for each other. See Wolck v. Weedin, 58 F. 2d 928, 930 
(C.A. 9). 

In Killian the Court approved an instruction on “offiliation” 
that described it as “a close working alliance or association—, 
together with a mutual understanding or recognition that the 
organization can rely and depend upon him to cooperate with 
it, and to work for its benefit, for an indefinite future period 
upon a fairly permanent basis.” 368 US. at 254-258. See 
also, Bridges v. Wizon, 326 US. 185, 142. Certainly there is 
“9 close working alliance or association” between the national 
office in New York and the various local committees. 

Petitioner questions (Brief, p. 53) how registration is to be 
accomplished. One answer is found in Section 7(h) of the 
Act: it is the duty of the “executive officer (or individual per- 
forming the ordinary and usual duties of an executive officer)” 


% And when Abner Green arranged the speaking tour of Mrs. Hyun and 
Mrs. Carlson, whose husbands’ cases were being handled by the Los Angeles 
Committee. See Tr. 2606, 2614-15. 
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and of the “secretary (or individual performing the ordinary 
and usual duties of a secretary)” to register for the organiza- 
tion and file the registration statement, and the annual reports. 
Questions as to the application of that requirement will have 
to be decided on the facts as they are shown to be at the time 
an enforcement proceeding is brought, as well as questions as 
to what moneys must be accounted for. No officer would be 
liable under Section 15 of the Act if he made a good faith effort 
to comply and unless his failure to comply was willful. 

Petitioner’s further argument that under the construction of 
“associated” adopted by the Board, there is no point to the 
Communist-front provisions of the Act because on that con- 
struction all Communist-front organizations would share the 
Party’s liability to register (Brief, p. 53), overlooks the fact 
that Congress expressly differentiated between the members of 
Communist-action organizations and the members of Commu- 
nist-front organizations. A “member” of an “action” organiza- 
tion is under a duty to register individually as an individual if 
the organization fails to register or to report him as a member 
(Section 8); there is no such requirement for the members of 
“front” organizations. Members of an “action” organization, 
as to which an order to register has become final are barred 
from employment in a defense facility (Section 5(a)); that 
prohibition does not extend to members of “front” 
organizations.” 


2. The preponderance of the evidence sustains the Board’s 
finding that the American Committee for Protection of For- 
eign Born is a “Communist-front organization” 


Section 3(4) of the Act defines a “Communist-front organi- 
zation” as one which is “controlled” by a Communist-action 
organization and which is primarily operated for the purpose 
of giving aid and support to a Communist-action organization, 
or a Communist foreign government or the world Communist 
movement. 


* Petitioner's latest constitution (Resp, Ex. 88) provides that it is a “non- 
membership” body. The Act does not define the term “member”, and that 
is another question that cannot be, and does not have to be, determined on 
the present record. 
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The word “front” as such is not defined in the Act, but Sec- 
tion 2(7) refers to “Communist-fronts” as organizations 
“created and maintained. or used, in such manner as to con- 
ceal the facts as to their true character and purposes and their 
membership.” This reference accords with the common usage 
of the word, a “front” implies concealment, like a man acting 
for an undisclosed principal; and a “Communist-front” is an 
organization which is ostensibly independent or “non-partisan,” 
but which in reality is controlled and run by members of the 
Communist Party or persons under Party discipline and which 
is operated to promote causes which the Party believes will 
have a better chance of success and popular acceptance if the 
true (i.e. “Communist”) character and control of the organi- 
zation are not disclosed. 

In distinction from the Communist Party, an “action” or- 
ganization a “front” is set up or operated to advance only a 
part of the Party program, in this case the defense of Party 
members and functionaries against deportation or denaturali- 
zation, to agitate for the broadening and amendment of the 
naturalization laws, so as to make it possible for Party mem- 
bers, past or present, to enter the country and remain here, 
and to produce, if it can, a climate of opinion more favorable 
to the Party. 

It is not necessarily the nature nor the function of a “front” 
to preach “Communist doctrine” or to plan or agitate for the 
violent overthrow of the Government or the setting up of a 
dictatorship. The job of the “front” is to aid and support the 
Party, not to advocate what the petitioner's brief (p. 12) refers 
to as the “sinister objectives” of the Party as described in the 
Act.” 


a. The Communist Party “controlled” the American Committee 


In Communist Party v. Control Board, 367 US. 1, 40-41 the 
Court said: 


“The existence of direction, domination, or control in 
each instance is an issue of particular fact. The ques- 
tion whether in the case of a given organization such 


Cf Communist Party v. 8.4.C.B., 96 U.S. App. D.C. 66, 223 F (2d) 581, 
560. 
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a compulsion or impulsion arises from the complex ties 
which link it to a foreign government or organization 
that it will, because of those ties alone, adhere in its 
conduct to decisions made for it abroad, is one which 
Congress has committed, in the first instance, to an 
expert trier of fact. Since the determination that an 
organization is or is not a Communist-action organiza- 
tion is largely a matter of the working out of legislative 
policy in multiform situations of potentially great vari- 
ety, the construction which ensued from its application 
to particular circumstances by the administrative body 
charged with its enforcement is to be given weight by 
areviewing court.” 

The Court went on to quote from and approve its earlier de- 
cision in Rochester Telephone Corp. v. United States, 307 US. 
125, which involved the construction of the word “contro ” in 
the Communications Act of 1934: 


“investing the Commission with the duty of ascer- 
taining ‘control’ of one company by another, Congress 
did not imply artificial tests of control. This is an issue 
of fact to be determined by the special circumstances of 
each case. So long as there is warrant in the record for 
the judgment of the expert body it must stand” (307 
US. at 145-146; 367 U.S. at 41). 

One well-recognized device for “control” is embraced in the 
phrase “interlocking directors.” For control as a practical 
matter, it is not even necessary to have a majority of a board of 
directors or of the officers of an organization. Control may re- 
sult from personnel which makes one organization responsive 
to another. American Gas & Electric Co. v. Securities & Exch. 
Comm'n, 77 US. App. D.C. 174, 134 F. 2d 633, 637, 643, cert. 
denied, 319 U.S. 763, See also, Detroit Edison Co. v. Securities 
& Exchange Commission, 119 F. 2d 730 (C.A. 6), cert. denied, 
314 US. 618, and cf. Alleghany Corp. v. Breswick & Co., 
353 U.S. 151, 162-164. 

The Communist Party controlled the American Committee 
because the key officers or staff members of the Committee, the 
persons who ran and determined its day to day activities, were 
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Party members. The Board found that they were Party mem- 
bers and that the Party “directed, dominated, or controlled” 
the Committee. The necessary implication is that the persons 
the Board named acted as “representatives” of the Party 
within the meaning of Section 13(f) (1) of the Act.”* 

Petitioner claims (Brief, pp. 62-63) that the annual confer- 
ences “control” the ACPFB. But the conferences cannot con- 
trol and have not attempted to control or direct the day to day 
operations and decisions of the American Committee; the func- 
tion, and the actual authority, as exercised. of a conference 
seems to be confined to passing resolutions, to laying down 
“policy” and to electing officers, including the working, day to 
day officers. Anyone interested may attend, register, and vote 
at an annual conference (see, Tr. 4873-75). Conferences vary 
in membership from year to year, and who attends each year 
will naturally to a large extent be determined by the place 
where it is held. When an annual conference was over, its 
authority was over, and it handed over the carrying out of the 
policies to the executive secretary (see, Tr. 4289). 

The American Committee, on the national level, has Co- 
Chairmen and Honorary Co-Chairmen and so do some of the 
local branches as to which evidence was offered, but on the 
record those officers have not attempted to exercise any au- 
thority. Their activities seem to be limited to reviewing and 
signing an “open letter” or a call for a meeting, or making an 
occasional speech. There does not seem to be any significant 
difference between the activities of “Co-Chairmen” and those 
of “Honorary Co-Chairmen,” See Tr. 4013, 4053-60, 4076, 
4180, 4193, 4428, 4474-77, 4487. 

One of petitioner's witnesses was Professor Louise Pettibone 
Smith, now a professor emeritus, who has been a “sponsor” for 
ten or twelve years, who served as 2 “Co-Chairman,” and who 
is now an “Honorary Co-Chairman” (Tr. 3961, 4000-01, 4020). 
Even when she was a “Co-Chairman” of the American Com- 


™-The Board found that Abner Green, the executive secretary of the 
American Committee “has served as a representative of the Communist 
Party in operating” the Committee (Report, 16). It also found (p. 20) 
that the “entire organization (national and local) is effectively under the 
management, direction and supervision, and controlled by members and rep- 
resentatives of the Communist Party.” 
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mittee, she lived in Wellesley, Massachusetts, and had no desk 
in the National office. She made no check of the day-to-day 
activities, and did not supervise them and she visited the 
national office for a chat not more than once a month at most 
(Tr. 4242-4244, 4288-89, 4293)." Professor Smith is also 
Honorary Chairman of the New England Committee, but that 
“was really just a matter of giving my name” (Tr. 4193). 

Until his recent death and throughout the 1955-1956 hearing 
before the Board, the dominant figure in the American Com- 
mittee was Abner Green. who had become associated with the 
Committee in 1935, and who then served as executive secretary 
from about the end of 1941 (Report, 13). 

John Lautner who was 2 member and official of the Commu- 
nist Party until early in 1950, testified that he had known 
Green as a Party member during the late 1940’s (Tr. 1066), 
that Green had attended Party meetings and the 1948 Party 
Convention and that he had seen him in the Party building 
after 1948 (Tr. 1004-07, 1199). Lautner was testifying of his 
own knowledge, not to hearsay. 

Lautner also testified that early in 1942 he and one Landy 
had been designated by the Party to decide whether Abner 
Green or one Irving Novick should be the leader of the ACPFB, 
both Green and Novick being Party members and under Party 
discipline, and that he and Landy had decided in favor of 
Green, who then became the Committee's head (Report, 14; 
Tr. 991-996). On the stand Green said that Lautner’s testi- 
mony was false, and cited the fact that, according to the rec- 
ords of the ACPFB’s December, 1941, conference, he had been 
elected at that conference to succeed one Swinburne, and he 
testified that Novick had left the Committee at that time for 
other reasons (Tr. 4822-4850). 

On the record, however, Green’s testimony corroborated 
Lautner’s. At most Swinburne held the title of secretary for 


“The activities of other officers have no more connection with the opera- 
tions of the organization. Bishop Arthur W. Moulton, an Honorary Co- 
Chairman, keeps in touch with the organization chiefly by mail and has 
never attended any of the annual conferences (Tr. 7015-16, 7035-36, 7040). 
Professor Carlson, a Co-Chairman of the Mid-West Committee was vague as 
to how he came to be elected (Tr. 4476-7), and did not seem to know who 
was on the executive committee or who Appointed the secretury of Mid- 
West (Tr, 4467-68, 4474-75). 
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only about a year, from October, 1940, to December 29, 1941, 
and before the latter date he had not been functioning as sec- 
retary for “several months” (R. Ex. 127). Green testified that 
at that time there was a question whether Novick should suc- 
ceed Swinburne as secretary, but that Novick did not want to 
do so (Tr. 4843). Before Swinburne’s departure Swinburne, 
as executive secretary, and Novick, as naturalization aid di- 
rector. received the same salary, and Green received a smaller 
salary, but in Swinburne’s absence Novick and Green had 
equal authority (Tr. 4863, 6442). Novick had been acting 
secretary of the Committee from the latter part of 1938 for a 
year and a half or two years (Tr. 4822-23). 

Lautner was on the stand a very considerable time before 
Green, and he could not have known what Green was going to 
say. The effect of Green’s testimony was to show that the 
story told by Lautner was at least probable and consistent with 
the facts Green admitted. As to whether the Communist 
Party made Green, rather than Novick, the secretary or “head” 
of the Committee, there was a contradiction, but the examiner, 
who saw and heard both witnesses on the stand, believed Laut- 
ner and not Green. He found that “on or about December 29, 
1941, Green became the head or leader, as well as the Secre- 
tary, of the respondent as a result of a decision of the National- 
ity Groups Commission of the Communist Party” (Recom- 
mended Decision, pp. 30-31), and the Board approved his 
finding (Report, 15).*° 

Lautner also testified that he had known Harriet Barron, who 
was administrative secretary of the ACPFB from 1945 or 1946 
throuzh the time of the hearing. as a Party member (Tr. 1013), 
and the Board so found (Report. 16). On the record both per- 
sons who were in charge of the day to day operations of the 
National Committee were Party members and the Board con- 
cluded that they controlled the national organization as repre- 
sentatives of the Party. Report, 16. 49-50." 


8 Green invoked his constitutional privilege as to questions about his 
Party membership and Lautner’s testimony on the point was not 
contradicted. 

“In addition Dorothy Strange, who was identified as a Party member 
(Tr. 3161-63), held the post of naturalization aid director, Novick's old 
post, from 1948 until the position was abolished in 1952, Report, 16. 
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In addition to the national office, there was evidence of Party 
influence or control in those local or “area” committees as to 
which evidence was introduced, as follows: 


Northwest Committee (Seattle). Party members 
Prof. Herbert J. Phillips and Marion Kinney served 
as executive secretary (Tr. 1586-88, 2980, 3115, 2983- 
86, 3124, 3128, 5193). Mable Conrad, the treasurer, 
was also identified as a Party member (Tr. 1590). 
There was also evidence that the organization of North- 
west resulted from discussion in Seattle meetings of the 
Party about the need for a local branch of the American 
Committee to defend Party members (Tr. 1584, 1586-88, 
2980-84, 5179). 

Western Pennsylvania (Pittsburgh): Evelyn Abtson 
was executive secretary and Bess Steinberg was admin- 
istrative secretary, and later executive. Both are 
identified as Party members and attendants at Party 
meetings (Tr. 344, 353-54, Report, 19). There was 
also testimony that one Joe Mankin, who served at one 
time as administrative secretary, was «1:0 a party mem- 
ber (Tr. 364).** 

New England (Boston): Abner Green admitted that 
in May, 1950, he attempted to bring about the formation 
of a new England Committee and spoke at a meeting 
called for that purpose (Tr. 6955-56, 6559-60, 6962). 
Its executive secretary until 1953 or so, was Ruth Hills- 
grove, a Party member (Tr. 748-49, 800-01, 803-809). 

Michigan (Detroit): Founded in 1947, for years its 
executive secretary was Saul Grossman, a Party mem- 


™ The Report also quotes testimony by Hardin that in 1951, Steve Nelson, 
chief of Communist Party District 5. told him that, “When Abelson gives 
you orders, they will be orders from the Communist Party” (p. 19). Har- 
din also testified that he turned over Party dues to Abelson (Tr. 510-11). 

* The petitioner attempted to discredit government witness James Glatis, 
who testified to the 1950 meeting (Tr. T44) by introducing evidence that 
the New England Committee was founded in 1952. Glatis was corroborated, 
however, by Green’s testimony and also by that of Professor Smith, who 
testified that she atended the 1952 “foundation” meeting and also an earlier 
meeting called to try to form a1 Committee, which was “probably” a year 
earlier (Tr. 4077-78, 4084, 4086). Glatis did not testify that he attended 
the 1952 meeting. 
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ber (Tr. 1333-35, 1528-29). Peggy Wellman, also a 
Party member, was administrative secretary, and later 
executive secretary (Tr. 1533, 1560-61, 5225). 

Los Angeles: One executive secretary was Delphine 
Smith who, according to witness Marion Miller, ad- 
mitted that she was a member of the Communist Party 
(Tr. 2447, 2701). 

Mid-West (Chicago): Admittedly founded in 1947 
as a result of a “call” by Green and the American Com- 
mittee and conference held at their urging, which Green 
attended. (Report 23, Tr. 5136-38, 5147-48).” 


It is of some significance that Abner Green was the only 
working staff member of the ACPFB to testify. None of the 
executive secretaries of local commitees testified, and there 
was no contradiction of the testimony that the named secre- 
taries in Boston, Detroit, Los Angeles, and Seattle were Party 
members. 

The Board found that “on the national level respondent 
[ACPFB] at the time of hearing was and for a number of years 
prior had been managed, directed, and supervised by Abner 
Green and Harriet Barron, both of whom were at the same 
time members of the Communist Party. From the fact that 
Green became the top leader of respondent at the direction of 
the Communist Party. and from other evidence of record, it 
is concluded that he has served as a representative of the 
Communist Party in operating respondent” (p. 16). 

It also found, “This record requires the conclusion that the 
effective management. direction, and supervision of the local 
branches of respondent are substantially and primarily per- 
formed by and are under the control of members and repre- 
sentatives of the Communist Party. * * * the entire organi- 
zation (national and locals) is effectively under the manage- 


*The Board struck the testimony of Czarnowski, who had testified at 
length about the Mid-West Committee. Professor Carlson also testified 
about Mid-West (Tr. 4387-4524), but he had practically nothing to do with 
its operations. 

There were also local commitees in Minneapolis, Oregon, San Francisco, 
and Philadelphia, as to which there was only incidental reference in the 
record. See Report, 6-7. 
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ment, direction and supervision and controlled by members 
and representatives of the Communist Party” (p. 20). See 
also, p. 51. 

The Board found that Abner Green, Harriet Barron, Herbert 
J. Phillips, Marion Kinney, Mable Conrad, Evelyn Abelson, 
Bess Steinberg, Ruth Hillsgrove, Saul Grossman, Peggy Well- 
man, and Delphine Smith were members of the Communist 
Party. Report, 16, 18-20. Except for Delphine Smith, the 
findings were based on testimony of witnesses who sat in Party 
meetings with the persons named, had Party business with 
them, or attended Party schools with them. Such evidence is 
competent to prove Party membership (Killian v. United 
States, 368 U.S. 231, 248-252, and cases cited), and it is not 
hearsay.” The findings are not to be held “clearly erroneous.” 
for the evidence taken as a whole does not produce a definite 
and firm conviction that a mistake has been made. United 
States v. United States Gypsum Co. 333 U.S. 364, 395. And 
the Board was within its authority in determining what weight 
is to attributed to the facts proved, and the inferences to be 
drawn from them. Corn Products Refining Co. v. F.T.C., 324 
US. 726, 739; Labor Board v. Southern Bell Co. 319 US. 
50, 60. 

We submit that the greater weight of the evidence, the “pre- 
ponderance” (General Foods Corporation v. Brannan, 170 F. 
2d 220. 224 (C.A. 7); Larson v. Jo Ann Cab Corp., 209 F. 2d 
929, 930-931 (C.A. 2); Callahan v. Fleischmann, 262 Mass. 
437, 160 N.E. 249, 250), supports the findings of the Board, 
and produces the definite conviction that a mistake was not 
made. 

That the Board admitted and to some extent used conclusory 
and opinion evidence was not error. F.7.C. v. Cement Insti- 
tute, 333 US. 683, 706; Builders Steel Co. v. C.I.R., 179 F. 2d 
377, 380 (C.A. 8). 

Nor did the Board make undue use of hearsay. The find- 
ings were supported by competent and probative, relevant, evi- 
dence, which was sufficient to sustain the findings. Willapoint 
Oysters v. Ewing, 174 F. 2d 676, 691 (C.A. 9), cert. denied, 338 


» The evidence was relevant because it had a “legitimate tendency to prove 
a controverted fact”. JI.C.C. v. Baird, 194 U.S. 25, 44. 
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US. 860; Builders Steel Co. v. C.LR., supra; Sisto v. Civil 
Aeronautics Bd., 86 U.S. App. D.C. 31, 179 F, 2d 147; Moran 
v. School Committee of Littleton, 317 Mass. 591, 59 N.E. (2d) 
279, 282. See also, Administrative Procedure Act, §7(¢c) (5 
US.C. 1006). 

b. “Aid and support” 

The second element in the definition of a Communist-front 
organization is that “it is primarily operated for the purpose of 
giving aid and support to a Communist-action organization” 
[emphasis added]. Section 3(4). 

Taking the words in their ordinary sense, “aid and support” 
means things that help the Party, the doing of things the Party 
wants done. <A “front” does not have to be operated with the 
purpose of advancing directly the objectives of the world Com- 
munist movement, the question is whether it acts so as to aid 
the “action” organization, the Party, and with the purpose of 
aiding it. 

It is not denied that the American Committee did defend 
in deportation proceedings persons charged with past or pres- 
ent membership in the Communist Party, and that it also de- 
fended such persons in de-naturalization cases. It also de- 
fended non-Communists. It gave advice as to naturalization 
procedures. and it issued booklets to inform the foreign born, 
like the leaflet. A.G. Ex. 20. “Know Your Rights.” 

Petitioner argues (Brief. pp. 45-45) that Section 3(4), “can- 
not and does not depend on motivation ; whether an organiza- 
tion is primarily operated for the purpose of aiding the 
Communist Party depends on the bijective character of its 
activities.’ That argument would read out of Section 3(4) 
the words “for the purpose of,” which plain] yimply intent. If 
an organization defends deportation cases with the intent to 
aid the Party, it comes within the words “for the purpose of.” 
That the American Committee defended non-Communists as 
well as Communisis does not decide the question of “purpose.” 
Petitioner, to function successfully as a “front” had to comply, 
at least in appearance, with its avowed purpose, “to perpetuate 
for the foreign born the fundamental American concepts” (Re- 

2-The words “primarily operated” in Section 3(4) would seem to be re- 
lated to “for the purpose of.” 
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port, 26); if it was a “front,” to defend or assist only Commu- 
nists, would be to give the show away. 

Since the application of Section 3(4) depends on operation 
“with the purpose,” we must look to the intention or purpose 
of the persons who actually direct its operations, not to the 
nominal heads. who do not control or direct its actual opera- 
tions. That means, on the national level of the American 
Committee, Abner Green (and Harriet Barron), on the local 
level, the persons previously named as secretaries, executive 
and administrative. They are the persons who are “operating” 
the organization. They had the authority to operate the 
organization, at least between annual conferences, and their 
intent or “purpose” is chargeable to the organization. See. 
Slifka v. Johnson, 161 F. 2d 467, 469 (C.A. 2). Evidence of 
their purpose is made admissible against the organization and 
relevant by Section 13(f)(3), “the extent to which its * * * 
personnel are used to further or promote the objectives of any 
Communist-action organization * * *”, read with the defi- 
nition in Section 3(4). 

Of the working staff of the American Committee only Abner 
Green, the national executive secretary. took the stand, so to 
that extent the petitioner rested its case on his testimony. 
He had been executive secretary and in control of petitioner’s 
operations from the end of 1941 up to and through the time of 
the 1955-1956 hearing before the Board, and, as we have 
pointed out, supra, p. 17, he was unquestionably the dominant 
figure in its operations. 

Section 13(f) does not differentiate between “control” cri- 
teria and “purpose” criteria; what it sets out is a list of matters 
the Board shall consider in deciding the over-all question 
whether an organization is a “Communist-front.” “Non- 
deviation” (Sec. 13(f)(4) is, as this Court has recognized, 
relevant to the decision of the question of “control,” (223 F. 
2d at 560-561; and see, 367 U.S. at 59-61), but nothing in the 
opinion of this Court, or of the Supreme Court, supports the 
proposition that “non-deviation” relates only to “control.” A 
consistent and persistent coincidence of aims and purposes, 
with the wants of the Party, within the limits of the field of 
activity of the “front.” or beyond, may justify the inference 
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that the intent, the “purpose” of the operators of the organiza- 
tion is, and has been, to aid and support the Party.* The state 
of a man’s mind, his “purpose”, must be inferred from what 
he says and what he does. American Com munications Assn. V. 
Douds, 339 US. 382, 411; Killian v. United States, 368 US. 
231, 247-249. And if the person operating and dominating 
an organization is found to be a member of the Party, then as 
a matter of ordinary reasoning it may more readily be in- 
ferred that he is acting as the head of the organization to “aid 
and support” the Party.™ 

Petitioner criticizes (Brief, p. 37) the Board’s use of evi- 
dence that Green attacked the prosecutions of Communists 
under the Smith Act, the prosecution of the Rosenbergs, and 
the false affidavit cases under the Taft-Hartley Act, and its use 
of the very unfavorable opinions he expressed about the for- 
eign policy of the United States in relation to the “democratic 
people’s movements,” and so on (Report, 30-36). The peti- 
tioner terms these portions of the Report “trivialities and 
irrelevancies” (Bricf, p. 37). But the coincidences of 
Green’s point of view with that expressed in the Party press 
are too frequent and too marked in tone and expression to be 
the result of chance; what Green wrote was evidence of what 
he thought, and the evidence was relevant to showing that 
he wasa Party member.” 

The defense of the Communist Party written by Green (Re- 
port, p. 36-37), quoted from his booklet on the Harisiades case, 
whether it was “woven into” or not, can only be read as a de- 


=e * * the pattern of conduct [was] too consistent, the overt acts too 
plain for us to conclude that [Green] was merely exercising his right of 
free speech”. See Knauer vy. United States, 382 U.S. 654, 668. 

= Conversely, expressed Party approval of what he does and says is rele- 
vant to both “control” and “purpose.” See the Report. 25, 45-49. Section 
13(f) (2) directs the Board to consider the extent to which an organiza- 
tion’s support “financial or otherwise” (enphasis added), is derived from 
an action organization. 

* Reading the passages the Report quotes from Party publications (pp. 
29-30, 23-34), and those quoted from Green’s writings (pp. 30-32, 35-36), 
it amounts to more than a matter of “rhetorical style”; It is difficult to 
avoid the inference that Green was “copying” (Heim v. Universal Pictures 
Co., 154 F. 2d 480, 488 (C.A. 2); Universal Pictures Co. v. Harold Lloyd 
Corp., 162 F. 2d 354, 360-361 (C.A. 9) ), and copying from a source of which 
he approved, and see Knauer v. United States, supra, 
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fense of the Party against charges of advocating overthrow 
of the Government by force and violence; tie minimal infer- 
ence would be that he was defending the Party, and that in 
writing those passages he intended to give “aid and support” 
to the Party. 

Probably the bulk of the Committee's efforts, according to 
the evidence in the record, were directed to the legal and propa- 
ganda defense of members of the Communist Party, past or 
present, and largely in relation to deportation cases. 

Admittedly the petitioner did take action on behalf of Party 
members, former Party members, and persons charged with be- 
ing or having been Party members, in a very substantial num- 
ber of deportation, naturalization, and denaturalizations cases. 
The figures in the record are incomplete and indefinite. Green 
testified on direct examination that in 20 years the Committee 
participated in the defense of “some four to five thousand 
citizens [query] in deportation proceedings” and that of that 
number “about 350 or 400” involved charges of Party member- 
ship or membership in an organization advocating the violent 
overthrow of the Government (Tr. 6112-6113). On cross- 
examination he testified that in 1948 the Committee partici- 
pated in the defense of “two hundred or so” cases which he 
termed “political,” in 1949 two hundred or two hundred fifty 
(Tr. 6721), and in 1950 about two hundred and fifty (Tr. 
6742)."> In any event a very substantial part of the work of 
the American Committee was the defense of persons who were 
members of the Party or former members, or who were charged 
with membership.** 

Of course, the exenditure of time and effort involved in de- 
fending a deportation case would greatly exceed that expended 


* He said that the figures he gave included cases carried over from one 
year to the next (Tr. 6721). 

*In 1950 the Committee issued an appeal for repeal of the Walter-Mc- 
Carran law and for funds to guarantee that the persons named would be 
allowed to remain in the United States. A.G. Ex. 19. The leaflet listed 
the names of 300 or more persons who were threatened with deportation. 
According to the testimony of four senior Immigration and Naturalization 
officers a large proportion of the 300 were charged with Party membership 
or similar activities, Tr. 3394-3509, 3510-3646, 3647-3775, 3776-3855. Some 
of the warrants antedated 146, when petitioner says the deportation drive 
started. See, Tr. 3560-61, 3566, 3567, 3568, 3751. 
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in advising aliens how to fill out naturalization forms, and it 
seems fair to say that the defense of such cases must have made 
up avery substantial part of the Committee’s work. 

Moreover, as the Board found, the Committee participated 
in the defense in deportation matters of a number of the top 
Communist Party officials, such as Alexander Bittelman, Betty 
Gannett. Irving Potash, Jack Stachel, John Williamson, and 
Claudia Jones (Report, 24), and of a number of lesser known 
Party members (lteport, 95). No one would deny that they 
were entitled to a defense, but the question is whether Com- 
mittee was entitled to defend them under the false colors of 
a “non-partisan” organization, if it was controlled by the Party 
and aiding and supporting the Party. One obvious advantage 
to the deportee if he was defended by the Committee, rather 
than by the Party, was that he could expect to win wider popu- 
lar support, and more contributions to his defense, if that de- 
fense were conducted by an organization which purported to 
be “independent”. 

In any case. when the Committee set out to defend John 
Williamson or Toma Babin, to take just two examples, who 
were Party members, no one could be expected to believe 
that the responsible executives of the Committee did not rec- 
ognize and intend that such defense would, in the event of 
even partial suecess—such as delay—aid and support the Party. 
or that they did not have that “purpose.” And, as we have 
pointed out, the dominant figure in the operations of the Com- 
mittee was Abner Green, who was shown to be a Party mem- 
ber, and the only reasonable inference from his statements 
and from what he did was that he did have the purpose to 
give “aid and support” to the Party. The defense of Party 
members, and of persons charged with membership, past or 
present, bulks too large in the activities of the Committee for 


* The fact that the Committee defended non-Communists does not detract 
from the force of this argument. The defense of former Party members is 
to the benefit of the Party, and the defense of persons accused of member- 
ship, but not members, would benefit the Party in that it might resnit in 
decisions whittling down membership as 2 ground for deportation. And 
petitioner could hardly refuse the defense of persons not charged with 
membership without flying in the face of its avowed declaration of purposes 
(R. Ex. 88, Report, 26). which was part of its cover as & “front.” 
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any reasonable inference to be drawn that it was not operated 
with that purpose, for the Committee is charged with the 
“purpose” of Green, who was running it.” Clearly the “aid 
and support” given to the Party was so substantial, that the 
Board could properly find that the Committee was “primarily” 
operated for that purpose. Board of Governors v. Agnew, 329 
USS. 441, 446, 447. 

An influence of purpose or intent is peculiarly one within the 
competence of the administrative tribunal. Corn Products 
Refining Co. v. F.T.C., supra; Labor Board v. Southern Bell 
Co., supra. And see Universal Camera Corp. v. Labor Bd., 
340 U.S. 474, 488. Here the examiner heard the witnesses and 
saw them on the stand, including the Committee’s witnesses, 
and in particular Abner Green and Professor Smith.” He 
found (Recommended Decision, pp. 39-40) that “the primary 
purpose of respondent [ACPFB] was to defend Communist 
Party officers and members involved in naturalization and 
deportation cases”, and see also Recommended Decision, p. 44. 
The Board, after carefully reviewing the record, approved his 
findings, Report. 38, 45, 50-51. Its findings were sustained 
by the preponderance of the evidence (Burch v. Reading Co., 
240 F. 2d 574, 579 (C.A.3) (“more probably true than false”) ; 
Northwestern Electric Co. v. Federal Power Comm’n., 134 F. 
2d 740, 743 (C.A. 9), and cannot be said to be clearly erroneous, 
United States v. United States Gypsum Co., supra.” 


8 Petitioner cites as a lone instance of “deviation” that the American 
Committee did not campaign against the “sedition” section of the Smith Act, 
as did the Communist Party (Brief, p. 33). That was Green’s testimony. 
At most that would establish a case of “deviation by omission.” For the 
statements inconsistent with that testimony, see those quoted on pages 30, 
31-32-36, of the Report, and compare them with the statements from Com- 
munist publications quoted on pages 29-30, 33-34. No other instance of 
“deviation” is claimed. 

» Professor Smith’s testimony probably did not establish that she knew 
that the Committee was operated with the purpose of aiding and supporting 
the Party, but she left the impression that she would not be disturbed if 
itwere. See, Tr. 4351-52, and Report, 17-18. 

«se * * the plain language of the statute directs a reviewing court to 
determine the substantiality of the evidence on the record including the 
examiner's report.” Universal Camera Corp. v. Lavor Board, 340 U.S. 474, 
493. 
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c Matters of evidence and procedure 


As one of the authorities chiefly relied on petitioner cites 
Alford v. United States, 282 U.S. 687, for the proposition that 
the examiner’s refusal to order Lautner to answer the question, 
“Where do you live?” was erroneous (Brief, p. 57)" Soon 
after the Alford decision Judge Learned Hand said: “We are not 
clear that that decision was intended to be so far an absolute as 
to yield to no circumstances whatever, or that no matter how 
freely the examination may have ranged, the exclusion of the 
answer must invariably result in a reversal. Such has not been 
the modern attitude in matters of the sort, and there is at 
least some color for supposing that the rule is not to apply in- 
exorably, no matter how completely the witness’s character, 
antecedents and connection with the defendant are laid bare. 
It is directed particularly, if we read aright, towards disclosing 
whether he is under compulsion, or at least control, of the prose- 
cution.” United States v. Easterday, 57 F, 2d 165, 166 (C.A. 
2). See also, United States v. Krulewitch, 167 F. 2d 943, 946— 
947 (C.A. 2), reversed on other grounds, 336 U.S. 440. And in 
Capriola v. United States, 61 F. 2d 5, 10 (C.A. 7) the Court 
said that the trial judge was in the best position to determine 
whether the information, if given, might furnish a chance 
for reprisals or personal violence. 

There was no doubt that Lautner was, and had been for a 
considerable time, a witness for the Government in cases in- 
volving the Communist Party and that he was paid for his 
witness and consultant service, and the Court is not required 
to close its eyes to the fact that a very considerable amount 
of information about him was already in the possession of the 
Committee’s counsel. In the instant case Lautner testified on 
direct examination for 100 pages of the transcript, and he was 
cross-examined for 283 pages. The Board concluded: “We see 
no basis for contending that the absence of Lautner’s residence 
address in any way impaired cross-examination. Respondent 


* District of Columbia v. Clawcans, 300 U.S. 617, 632 seems to be to the 
same effect, and to be based on similar reasoning, that the cross-examiner 
is entitled to explore whether the witness is employed or controlled by the 
prosecution. 
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developed that at the time of testifying Lautner was a paid 
consultant of petitioner [Attorney General] and the cross-ex- 
amination shows that respondent’s counsel was adequately in- 
formed as to Lautner’s background, environment and activities” 
Report, 13. 

In Communist Party v. Control Board, 367 U.S. 1, the Court 
indicated that the test of reversible error was whether the 
inability to cross-examine Budenz in the light of prior state- 
ments had prejudiced the Party, and went on to say, 


“Wide discretion would be left to a trial judge and not 
less must be left to an agency like the Board in a matter 
of this kind—a matter of adjusting the process of in- 
quiry to the exigencies of a particular situation as they 
appear to administrators immediately acquainted with 
the course of proceedings” (367 U.S. at 28-29). 


As a matter of discretion and on the facts of the case the 
Board properly approved the action of the examiner. 

The Committee also attacks strenuously the testimony of 
Baldwin, Glatis, and Lautner that the “purpose” of the Com- 
mittee (including the local committees) was to furnish legal 
aid and protection to Party members. Brief, pp. 22-25. The 
testimony was opinion evidence, but it was admissible under 
Section 7(c) of the Administrative Procedure Act, it was rele- 
vant in that it had some probative value, and it was corrobo- 
rated by the other “purpose” evidence we have discussed, 
supra. See, Willapoint Oysters v. Ewing, supra. It was at 
most a minor “tile in the mosaic,” and it is clear on the Report 
read as a whole that the Board did not give it major weight. 
Its admission and use by the Board does not require a remand. 
Cf, Communist Party v. Control Board, 367 U.S. 1, 67. 

The Committee also attacks the finding of the Board that the 
Committee went beyond “the normal defense of the foreign 
born” (Report, 27-28) by supporting Party functionaries Fred 
Estes, James Green, and Gerhart Eisler in litigation, Brief, pp. 
27-32. Again the evidence was of minor weight in proving 


™Yts admission might also be supported under cases like Builders Steel 
Co. v. Commissioner of Internal Revenue, 179 F. 2d 377, 380 (C.A. 8), and 
Maryland Casualty Co. v. Toups, 172 F. 2d 542, 547 (C.A. 5). 
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“non-deviation,” * and petitioner’s argument proves too 
much, its net effect is to emphasize the fact that the defense of 
Communists was a normal function of the Committee.™* 

The petitioner also objects to the testimony of Mrs. Hartle 
and Harper that Henry Huff, a Communist official in Seattle, 
spoke at a Party meeting about the need to set up a local 
branch of the ACPFB in order to defend foreign born members 
of the Party and attract support for the Party (Brief, p. 21). 
This evidence w:'s hearsay, but it can hardly have been preju- 
dicial in view of the first-hand testimony of Mrs. Hartle and 
Harper that the local Party in Seattle assigned Marion Kinney 
to work in the Northwest Committee and the evidence of the 
Party membership of Marion Kinney, who became executive 
secretary, and of other persons connected with that Committee. 
We have discussed, supra, the admissibility of hearsay in an ad- 
ministrative proceeding. In addition the statements of Huff 
could have been admitted as statements made in furtherance 
of “a common plan or enterprise, lawful or unlawful.” Hitch- 
man Coal & Coke Co. v. Mitchell, 245 US. 229, 249. Accord- 
ing to Lautner’s testimony, during about the same period when 
Huff made his statements. instructions were being given at 


Party meetings in New York to aid and support the American 
Committee (Tr. 988). That was evidence of “a common 
plan” in which the Party was involved. Seealso the testimony 
of Baldwin, Tr. 1827, 1445-46. 


d. The petitioner received a fair hearing 


Petitioner’s brief is peppered with phrases like “unseemly 
zest to decide against the ACPFB,” ‘“4rresponsible course,” 
“bias,” and “pernicious nonsense,” but it does not brief the 
point. It would seem that any argument of bias or that the 
Board did not fairly consider the case has been waived. See, 
Communist Party v. Control Board, 367 US. 1, 29-32: and 
even had the Board decided every disputed question of fact or 


® Petitioner's argument that the Board’s finding that the Committee filed 
a legal brief in Fisler’s behalf, in the contempt of Congress case Was errone- 
ous because the brief filed was an amicus brief supporting Eisler's position 
is hardly more than a quibble. 

“Tt was not, as petitioner claims, a “major basis” for the Board’s 
conclusion. 
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law against the petitioner, that would not impugn the integrity 
or competency of that tribunal. National Labor Relations 
Bd. v. Pittsburg S.S. Co., 337 U.S. 656, 659. Finally, a com- 
parison of the Report (and Supplementary Report) and the 
Recommended Decision * discloses that the Board handled its 
task in a fair and workmanlike manner. 


3. The Communist-front provisions of the Act are 
constitutional 


Petitioner's constitutional arguments appear to be limited 
to two points: that the Communist-front provisions are un- 
constitutional under the First Amendment because they con- 
stitute a restriction on freedom of expression and association 
not required by the public interest; and that the American 
Committee was denied due process because the Board held 
that the finding in the Communist Party case that the Party 
is a Communist action organization was not to be re-litigated 
in the proceeding against this petitioner. 


a. The First Amendment 


The argument is pressed that the American Committee is not 
“evil.” and that applying the “balancing” test set out in 
Dennis v. United States, 341 U.S. 494, 510, the petitioner’s 
defense of aliens and its agitation for legislative change pre- 
sent no danger to the United States which justifies requiring 
public disclosure of its private affairs. A plea is made that 
applying the registration requirement will put the Committee 
out of business and silence a “voice seeking amelioration of 
our immigration laws” (Brief, p. 64-65).*° 

An answer to petitioner's argument is that the American 
Committee would never have been considered subject to the 
Act if the non-Communists interested in it had taken measures 
to keep it free from Communist Party control. In Commu- 
nist Party v. Control Board, supra, the Supreme Court empha- 
sized the necessity and propriety of action by Congress to 
meet the threat to our national institutions presented by the 


*25 copies of the Recommended Decision are filed with this brief. 
* Tf this be a fact, it does not invalidate the Act Communist Party v. 
S.A.C.B., 96 U.S. App. D.C. 66, 223 F. (2d) 531, 557. 


Party’s concealment of its real objectives and of its real char- 
acter, and the Court held that Congress could properly “bring 
foreign-dominated organizations out into the open” so that 
the public can “evaluate their activities informedly against 
the revealed background of their character, nature, and con- 
nections,” 367 U.S. at 103. The registration requirements, the 
Court said, attach to “the incidents of foreign domination and 
of operation to advance the objectives of the world Communist 
movement” (p. 90). 

The rationale of the decision in the Party case applies with 
full force here. The “evil” and the “danger” at which the 
“front” provisions of the Act are aimed is Party action operat- 
ing under the mask of an “American” Committee. The Board 
found after a full hearing. that the American Committee “has 
been and is (i) substantially directed. dominated, or controlled 
by the Communist Party of the United States, a Communist- 
action organization as defined in section 3(3) of the Act, and 
(ii) primarily operated for the purpose of giving aid and sup- 
port to such Communist-action organization” (Report. 51). 

A Communist-front organization is by statutory definition 
(Sec. 3(4)) in effect a controlled instrumentality of a Com- 
munist-action organization. Ifa Communist-action organiza- 
tion can constitutionally be required to register, then an 
organization which operates as a covert manifestation of the 
Party activities must likewise be subject to the requirement,” 
because a prime reason for the Act was the propensity of the 
Party to act in concealment (Sec. 2(7)), and it would be absurd 
to hold that the Party acting in its own name may be regulated 
but that its undercover activities through “front” groups may 
remain undisclosed. It is not a question of the right to agitate 
for legislative change; the real question is. Does the petitioner 
have a right to agitate under false colors? The “danger” which 
justifies the Act is that presented by the Communist Party and 
its aims and activities, and the petitioner is subjected to regu- 
lation because the Party uses it as a “mask” to cover over ac- 
tivities designed to strengthen the Party and to extend its 
influence. 


—— 

™Tess onerous. for a “front” does not have to report the names of its 
“members.” And registration under the Act would not involve an implied 
admission that the officers or members were members of the Party. 
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Moreover, as we have shown, supra, the provisions of the Act 
applying to “front” organizations are less onerous than those 
applying to Communist-action organizations. A “front” is 
subject to the Act just because it is an aid and a support to the 
Party.* The purpose of the Act is to require disclosure of 
Comnuunist activities in the United States. and the requirement 
should not be limited to permit the Party to continue to act 
in concealment. 

Cases like DeJonge v. Oregon, 299 U.S. 353, are readily dis- 
tinguishable. The Act does not impose criminal punishment— 
except for refusal to comply with a final order to register or for 
willful false statements—and it involves the less serious “re- 
straint” of registration and disclosure. See 367 US. at 97. 
Further, criminal cases like DeJonge involved prosecutions 
directly based on speech or assembly which the First Amend- 
ment directly protects. Speech protected by the First Amend- 
ment is not the basis for requiring the organization to register; 
that basis is the domination of the organization by a Commu- 
nist-action organization and activities which are aimed at aid- 
ing and supporting such organization. Whatever restraint does 
result from the requirement of registration is the indirect result 
of a statute directed toward a broader and dangerous problem 
and such indirect restraint is in line with the most exacting de- 
cisions dealing with First Amendment activities. As this Court 
said: “* * * we are of opinion that the field in which this stat- 
ute lies is one in which Congress can impose restrictions upon 
First Amendment rights, and that the specific evil at which the 
statute is aimed is one which justifies remedial steps even 
though such steps are restrictions upon those rights.” Com- 
munist Party v. S.A.C.B., 96 U.S. App. D.C. 66, 231 F. 2d 531, 
546. 

See, United Public Workers v. Mitchell, 330 U.S. 75, 94-104; 
United States v. Harriss, 347 U.S. 612, 625-626; Burroughs v. 
United States, 290 U.S. 5384; American Communications Assn. 


* Unlike the “action” provisions, the “front” provisions do not require that 
an organization which is sought to be brought within their operation be 
dedicated to the advancement of any of the illicit objectives attributed by 
Section 2 to the world Communist movement or to any of the illicit objectives 
attributed by that section to “action” organizations, 
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v. Douds, 339 U.S. 382, 402-404; Bryant v. Zimmerman, 278 
U.S. 63, 72-73; Dennis v. United States, 341 US. 494, 508. 

The registration requirement of the Act does not attach to 
the incident of speech, but to the incidents of Communist 
Party control and of operation with the purpose of aiding and 
supporting the Party. It would be a distortion of the First 
Amendment to hold that it prohibits Congress from removing 
the “mask of anonymity.” See, 367 U.S. at 90, 102-103. 


b. Petitioner was not denied due process by law by the Board’s refusal to 
permit relitigation in this proceeding of the issue whether the Com- 
munist Party is a Communist-action organization 
The Board, in the Communist Party case, on the basis of 

a record comprising 14,413 pages of oral testimony and 507 

exhibits, adduced in a proceding lasting 14 months, in which 

the Party was represented by competent counsel with full 
opportunity of cross-examination and rebuttal, determined 
that the Communist Party of the United States was a Com- 
munist-action organization as defined in the Act—a deter- 
mination subsequently affirmed by this Court, following an 

exhaustive review of the evidence, Communist Party v- 

S.AC_B., 223 F. 2d 531, and ultimately by the Supreme Court 

367 US. 1. 

In this proceeding the hearing examiner ruled in his Recom- 
mended Decision, dated September 10, 1957: 

“On April 20, 1953 the Board determined that the Communist 
Party is a Communist-action organization within the meaning 
of the Subversive Activities Control Act and as such must 
register pursuant to the provisions of that Act. Thereafter, 
the Board has consistently held in proceedings involving an 
organization alleged to be Communist-front by reason of its 
relationship to the Communist Party. that proper interpre- 
tation of the Act as well as indicated congressional intent and 
applicable law require that if the evidence established such 
organization to have the pertinent relationship to the Party, 
then the Board’s prior determination that the Party is a Com- 
munist-action organization should be considered conclusive 
and binding in the proceeding against the alleged ‘front’. 
* * * pursuant to Board precedent, it is hereby ruled that 
since the evidence herein shows the American Committee for 
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Protection of Foreign Born to be directed, dominated, or con- 
trolled by the Communist Party, and primarily operated for 
the purpose of giving aid and support to the Communist Party, 
the determination that the Communist Party is a Communist- 
action organization shall be binding and conclusive herein” 
(p. 11). 

In its Report the Board stated: 

“We reject respondent’s contention, exception 10, that it 
cannot be bound by the Board’s determination of the status 
of the Communist Party. If respondent was shown to hold 
the relationship to the Party alleged in the petition, then the 
determination of the Party’s status is binding and conclusive” 
(p. 1 n. 2). 

That this plainly reasonable application of the Act by the 
Board did not deny petitioner due process of law is, we sub- 
mit, clear. It was not necessary, as petitioner’s argument 
seems to assume (see Br. 59-60), that the Board’s refusal to 
permit in this case the relitigation of the Communist Party 
issue should have been capable of being fitted into any tech- 
nical concept of res judicata or judicial or official notice in order 
to accord due process. “‘{D]ue process.’ unlike some legal 
rules, is not a technical conception with a fixed content un- 
related to time. place and circumstances. Expressing as it 
does in its ultimate analysis respect enforced by law for that 
feeling of just treatment which has been evolved through 
centuries of Anglo-Amcrican constitutional history and civili- 
zation, ‘due process’ cannot be imprisoned within the treacher- 
ous limits of any formula. * * * Due process is not a 
mechanical instrument. It is not a yardstick. It is a process.” 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 
123, 162-163 (Mr. Justice Frankfurter. concurring). “[Bly 
‘due process’ is meant one which * * * is appropriate to the 
case, and just to the parties to be affected.” Hagar v. Reclama- 
tion District, 111 U.S. 701. 708. The concept of due process. 
in other words, is fluid, not fixed. It is adaptable to each of 
an infinite variety of circumstances. What accords due process 
in one case may deny it in another. The nature of the interest 
affected, the manner in which it is affected, the reasons for 
affecting it, the availability of alternative procedures, the social 
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good to be achieved—it is considerations such as these which 
determine whether due process has been accorded or denied. 
As the guarantor of justice, due process requires that a person 
be given notice of the case against him and opportunity to 
answer. Such notice and opportunity to be heard must be 
such as to guarantee that the proceeding be not a mere token, 
but it need not be such as to render it an interminable farce. 
In final analysis, due process means fair play under all the 
circumstances. Cf. Hansberry v. Lee, 311 US. 32, 42, 

It was not a denial of fair play when the Board in this pro- 
ceeding declined to require the Government to go through for a 
second time the process of proving to it that the Communist 
Party of the United States is a Communist-action organization 
as defined in the Act. At the time the present proceeding 
came before the Board, the Board had recently concluded a 14- 
month proceeding in which the Communist Party had been 
shown to be a Communist-action organization as defined in the 
Act. No valid concept of due process, or fairness, or essential 
justice required the Board to retrace its steps through the mass 
of testimony and exhibits on which its prior determination had 
been based—without the slightest reason to believe that the 
outcome would be any different. To construe the due process 
clause as requiring that the Board should have done so would 
be to treat the clause as a dry legal formula—a “mechanical 
instrument” (see supra, p. 35)—rather than the guarantor of 
fairness and justice that it was meant to be. 

The only plausible justification for petitioner's position with 
respect to this issue is that it was not a party to the Communist 
Party proceeding, so that the Boards findings and decision in 
that case should not be binding upon it. On analysis, however, 
the speciousness of such a point of view is apparent. Is it 
petitioner's contention that it could better have defended the 
Communist Party against the allegation that it was a Commu- 
nist-action organization than the Party itself ? Every precept 
of good sense is at war with such a suggestion. The Commu- 
nist Party, of course, was granted full liberty with which to 
attempt to rebut the Government’s proof in the prior proceed- 
ing. It failed to do so, though it was represented by compe- 
tent counsel with full opportunity of cross-examination and 
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rebuttal. It is simply unrealistic, not to say absurdly extrava- 
gant, for petitioner to suggest what its argument implies—that 
it might have succeeded where the Party itself failed. 

If petitioner were correct in its present contention, it would 
be incumbent on the Government to re-prove the nature of 
the Communist Party in each and every “front” case brought 
under the Act. Over and over again the Government would 
be required to adduce before the same Board the same evi- 
dence—evidence already found by the Board to be overwhelm- 
ing’—that the Communist Party is a Communist-action 
organization. To require the Government to resort to this 
course would indefinitely extend the time required for each 
“front” case without any corresponding benefit to the organiza- 
tion in question except delay—and due process does not 
recognize any right to delay. 

Moreover, the Communist Party, in view of its control of 
the American Committee and the close working relationship 
between Party and Committee detailed in the Board’s Report, 
can fairly be said actually to have represented—or at least 
for all purposes of practical justice—petitioner’s interests in 
the proceedings in which its own status as a Communist-action 
organization was established. The doctrine of class represen- 
tation provides a familiar analogy. “It is a familiar doctrine 
of the federal courts that members of a class not present as 
partics to the litigation may be bound by the judgment where 
they are in fact adequately represented by parties who are 
present, * * * or where the interest of the members of the 
class, some of whom are present as parties, is joint, or where 
for any other reason the relationship between the parties pres- 
ent and those who are absent is such as legally to entitle the 
former to stand in judgment for the latter.” Hansberry v. 
Lee, 311 U.S. 32. 42-43; see 1 Freeman on Judgments (5th ed. 
1925), $§ 435-436; American Law Institute, Restatement of 
Judgments (1942), $86. That the principle involved in the 
doctrine of class representation is in accord with due process 
is. of course, well settled. “[TJhere is scope within the frame- 
work of the Constitution for holding in appropriate cases that 
a judgment rendered in a class suit is res judicata as to mem- 
bers of the class who are not formal parties to the suit. Here, 
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as elsewhere, the Fourteenth Amendment does not compel 
state courts or legislatures to adopt any particular rule for 
establishing the conclusiveness of judgments in class 
suits: * * * nor does it compel the adoption of the particular 
rules thought by this Court to be appropriate for the federal 
courts. * * * [T]his Court is justified in saying that there 
has been a failure of due process only in those cases where it 
cannot be said that the procedure adopted fairly insures the 
protection of the interests of absent parties who are to be 
bound by it.” Hansberry v. Lee, supra, 311 US. at42. “The 
requirement that a person should have an opportunity either 
in person or through 2 representative to present his side of a 
dispute and to protect his interests is almost invariably met. 
In extreme cases. however. the convenience of the public and 
of other persons may require that a matter be settled although 
a person whose interests are affected has not had an oppor- 
tunity to protect his interests by appearing personally or 
through personally selected representatives or through persons 
specifically appointed to represent him as trustees or guardians. 
Duc process of law means only that the interests of a person 
should be adequately represented ; where it is not reasonably 
possible that he should be heard in person or by one selected by 
him or acting on his sole account, the requirement of reason- 
ableness which is at the basis of the rule of due process of law, 
is satisfied if his interests are in fact adequately represented” 
(American Law Institute, Restatement of Judgments (1942), 
§ 86). 

It is true. of course. that the Comm unist Party proceeding 
was not in any strict sense of the term a class action. But the 
rationale of the class-representation doctrine has as a matter 
of fact even greater applicability to a case of this type. For. 
the actual relationship between the Communist Party of the 

Inited States and Communist-front organizations as they are 
defined in the Act is obviously of a far more close and intimate 
nature than the mere relationship which exists between mem- 
bers of a class having common interests. The Communist 
Party is far more than simply one among many Communist 
organizations. It is the parent group which actually controls 
all “front” groups. When, therefore, its status as a Com- 
munist action organization was litigated in the Party case, 
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it can fairly be said to have represented, at least virtually, all 
of its “fronts” on the underlying issue of its own character and 
status as an action group. 

Another legal analogy to the Board’s ruling making its de- 
termination in the Communist Party case as to the nature of 
that organization conclusive in this case is the principle of the 
conclusive effect of an in rem judgment even as to persons not 
parties to the proceeding in which the judgment was rendered. 
See 3 Freeman on Judgments (5th ed. 1925), §$ 1517 et seq. 
While in rem judgments typically are concerned with tangible 
property, particularly real estate (cf. 3 id., § 1520), they also 
may relate to issues having to do with status as between per- 
sons and groups. 3 2d., §§ 1534-1537. Since the Communist 
Party case involved a determination of the status of that organ- 
ization as a Communist-action organization,” the legal prec- 
edents in the field of in rem judgments provide further support 
for the Board’s ruling giving conclusive effect to its prior deter- 
mination of the Party’s nature and status in the case at bar. 
See, particularly, Goodspeed v. Great Western Power Co., 33 
Cal. App. 2d 245, 264-265, 91 P. 2d 623, 633-634 (1939); 
People v. Lang Transportation Co., 217 Cal. 166, 170, 17 P. 
2d 721, 723 (1932) ; ef. Pittsburgh Plate Glass Co. v. National 
Labor Relations Board, 313 U.S. 146, 158-161. 

We repeat, however, and emphasize that it is not necessary 
to be able to fit the present type of case into any formularized 
legal rule in order to justify the challenged ruling of the Board 
as affording basic due process. The particular issue here in- 
volved is undoubtedly unique on its facts. It requires for its 
resolution, therefore, no more than the application of general 
principles of fairness, justice, and good sense. For the rea- 
sons previously set forth, we submit that the Board’s ruling 
was correct under even the most exacting of such tests. 


“This proceeding is concerned solely with what amounts to the deter- 
mination of a status” (Board Member Coddaire, concurring in the Report 
of the Board in the Communist Party case, p. 133). Cf. this Court’s own 
observation in the Communist Party case that the Act’s provisions relating 
to the registration of an organization involve “a determination if its nature” 
(223 F. 2d at 553). See also Mr. Justice Douglas’ observation that the 
placing of an organization on the so-called Attorney General's list of sub- 
versive organizations involved “a determination of status” (concurring in 
Joint Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123, 175). 
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Petitioner points out that the Board's determination in the 
Communist Party case was of the nature of the Party on April 
20, 1953, the date of the Board’s order against the Party, and 
that there has never been any determination that the Com- 
munist Party was an action-organization on June 27, 1960, the 
date of the order against the ACPFB. But on June 27, 1960, 
the Party was still an organization against which a registra- 
tion order had been made, the Board’s Modified Report on 
Second Remand Laving been issued February 9, 1959. In the 
present proceeding the petitioner filed in this Court a motion 
on or about November 22, 1961, for leave to adduce additional 
evidence, which contained no suggestion that petitioner could, 
or desired to. adduce any evidence of any change in the nature, 
character, or status of the Communist Party.” It is clear that 
under the statutory scheme the status of an action organiza- 
tion continues for purposes of the Act until and unless relief 
is granted under Section 13(b).* Any other construction of 
the Act would. by reason of the considerations we have dis- 
cussed supra, render the Act unworkable. 


CONCLUSION 


The Order of the Board should be affirmed. 
Respectfully submitted. 
J. Waurer YEAGLEY, 
Assistant Attorney General. 
GeorGE B. SEARLS, 
BENJAMIN F. PoLLack, 
Attorneys, Department of Justice, 
Washington 25, D.C. 


Frank R. Hunter, Jr., 
General Counsel, 
Cartes F. Dr.aM, 
Attorney, 
Subversive Activities Control Board, 
Washington 25, D.C. 


“This motion is described in the Report of the Board on Reconsideration, 
dated March 8, 1962. and included in the Supplemental Joint Appendix, 
Vol. Il. See page 1 of that Report. 

“ Section 13(b) is reprinted in the Appendix to this brief. 


APPENDIX 


Subversive Activities Control Act of 1950 (50 U.S.C. § 781 
et seq.): 


Sec. 13(b). Any organization registered under sub- 
section (a) or subsection (b) of Section 7 of this title, 
and any individual registered under section 8 of this 
title, may, not oftener than once in each calendar year, 
make application to the Attorney General for the can- 
cellation of such registration and (in the case of such 
organizations) for relief from obligation to make fur- 
ther annual reports. Within sixty days after the de- 
nial of any such application by the Attorney General, 
the organization or individual concerned may file with 
the Board and serve upon the Attorney General a peti- 
tion for an order requiring the cancellation of such 
registration and (in the case of such organization) re- 


lieving such organization of obligation to make further 
annual reports. Any individual authorized by section 
786(g) of this title to file a petition for relief may file 
with the Board and serve upon the Attorney General a 
petition for an order requiring the Attorney General to 
strike his name from the registration statement or 
annual report upon which it appears. 
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REPLY BRIEF FOR PETITIONER 


1. THE FURFOSE ELEMENT 


A. Aid and Support to the Commmist Party 


The second element of the section 3(4) definition of a Commnist-front 
organization is that it is "primarily operated for the purpose of giving aid 
and support" to the Commmist Party. In holding this element satisfied, the 
Board's Report found that the ACPFB had two purposes: "to fight in many 
ways to prevent the deportation from the United States of members and officers 
of the Commmist Party of the United States, and secondarily to win the good 
will of a certain sector of the population as a reservoir from which could 
be dram adherents to and supporters for the programs and aims of the 
Commmist Party” (Rep. 50; Pet. Br. 17). 

The foundation for the finding of the first purpose was the acknowledged 
facts that among the aliens whom the ACFFB has defended in deportation cases 
were some charged with past or present membership in the Communist Party, 
and that among the legislative changes urged by the ACPFB was the repeal of 


the political deportation statutes. 


2. 
These activities, the Report held, "obviously" constituted aid to the 
Commmist Party (Rep. 45; Pet. Br. 39-46). 

The foundation for the finding of the secondary purpose--the "good 
will reservoir"--was not intelligibly articulated in the Report. our 
principal Brief examined in detail all the evidentiary findings which the 
Report advanced to support its conclusion on the purpose element (Pet. Br. 
16-46). The examination disclosed that the only evidentiary finding which 
approaches the alleged secondary purpose is the Report's unsubstantiated 
statement that the ACPFB's defense of non-Commmnist deportation cases was 
consistent with the Party's "purpose" to win the good will and support of 


the foreign born (Rep. 42-43; Pet. Br. 42).* 


Thus there appear to be the following alternatives. Either the 


finding of the secondary purpose was a complete fabrication or it rested 
solely on some preposterous abstract theory that the defense of none 
Communists, as well as the defense of Commmists, gives aid and support to 
the Communist Party.** : 

The Board's Brief abandons the Report's finding of the aman 
purpose. It confines its argument to the proposition that the ACFE aided 
and supported the Communist Party by defending in deportation and de- 
naturalization cases "persons who vere members of the Party or former members, 
or were charged with membership" (Resp. Br. 25, 22-27). | 

*¥There are no findings, and the record contains no evidence, that the 
ACPFB ever did anything to recruit persons into the Communist Party or to 
indoctrinate them with Communist ideology. The uncontradicted evidence is 
to the contrary. See Pet. BR. 6, 63. 


**In what may have been an excess of charity, we assumed that the Report 
reflected the second alternative (Pet. Br. 46). 


3. 
Thus the Board confirms our observation (Pet. Br. 39) that the government 
is seeking to destroy the ACFFB for the sin of defending persons accused of 
being Commmists. Presumably the ACPFB's offense is magnified by the fact 
that the defense has so often been successful and has curbed oppressive 
action by The Immigration and Naturalization Service of the Department of 
Justice (see Pet. Br. 40, 43-45). 

We think the Board's! thesis is thoroughly at variance with the fair 
and seemly administration of justice and the Constitution (see Pet. Br. 
63-65.) Defending persons in deportetion and deneturalization cases is the 
exercise of speech and assembly, protected by the First Amendment, and a 
"liberty" protected by the due process clause of the Fifth Amendment. There 


is no legitimate government interest in suppressing these rights because they 


are exercised in defense of Commumists and persons accused of being Communists 


(the Board seems to consider the two categories identical). 

Neither the statutory terminology nor legislative history compels the 
Court to accept a construction of section 3(4) which permits the offensive 
result sought by the Board. Defending an individual who is, or is accused of 
being or having been, @ Communist is not aid to the Commmist Party for the 
purposes of the Act, any more than is medical treatment of such an individual 
when he is ill (Pet. Br. 3040). ‘The “aid and support to" phrase of section 
3(4) mst be limited to aid and support of the Party in advancing its 
alleged sinister objectives (Pet. Br. 47). At most the term can be further 
extended only to include direct assistance to the Party itself, such as re- 
cruiting members for that organization. It does not include assistance to 
members, or persons accused of membership, merely because the Party as an 


organizetion may reap an indirect benefit from the aid to the individual. 
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Otherwise, the provision is so embracing and indefinite as to run afoul of the 
due process clause because of vagueness. Cramp Vv. Board of Public Instruction, 
368.U. S. 278; amicus brief of American Civil Liberties Union, pp. 26-32. 
B. Subjective or Objective Purpose. : 

We complained (Pet. Br. 45-46) that the Report construed the purpose 
element of section 3(4) as referring to an organization's subjective 
motivation, rether than to the objective character and effect of its activi- 
ties. The Board's Brief insists that this construction was right because the 
words "for the purpose of" pleinly refer to "intent." Under the Board's 
reading, the purpose pert of the definition means being primarily operated 
with the intent of giving aid and support to the Commmist Party. (Resp. 


Br. 22) 


If that is what the section means, then it applies no matter what the 


organization actually does, and even though its activities do not penefit the 
Commmist Party even indirectly. An organization would satisfy the purpose 
element if all it did was to promote racial integration, medical oe for 
the aged, or the fluoridation of water, provided its motive was to aid the 
Commmist Party or the world Commmist movement .* Thus the Board's 
construction permits a limitless application of the Act, and puts the govern- 
ment in the business of investigating the motives end personnel of ali cause 


organizations, all in the name of protecting the national security. 


¥The mentioned causes have all been considered pro-Commmnist by various 
persons and groups whom the Board might characterize as "american leadership" 
(see Pet. Br. 35). And in South Africa, according to Alan Paton, "If you 
are not 100 per cent in favor of apartheid, then you are counted as ‘assisting 
the spread of commmism.'" Washington Evening Star, Sept. 14, 1962, pe C-10. 
By the Board's standards, it would be apple pie to prove that the organization 
also satisfied the control element. It would only be necessary to show that 
it had cooperated with a Commmist-influenced group, thereby becoming "one 
organization" with the latter (see infra). 


De 


We submit that no such outre construction of the Act is permissible. 


We think that the section 3(4) term “primarily operated for the purpose of 


giving aid and support" refers to operation which objectively forwards the 
result ("serves the purpose") of aiding and supporting. 

Contrary to the Board's argument, this construction would not do 
violence to the plain meaning of "purpose." One of the dictionary definitions 
of the word is "an object, effect, or result aimed at, intended, or attained, us 
the objective part of this definition being illustrated by the expression, 
"energy applied to little purpose " (Webster's Third International 
Dictionary - 1961), as vell es by Leontes' observation: "Hermione, my 
dearest, thou never spok'st to better purpose." The Winter's Tale, Act I, 
scene il. 

C. ‘The Evidence of Purpose. 

Under any construction, there remain the questions of whether the 
Board's conclusion on the purpose element must be set aside because of re- 
liance on unsound evidentiary findings (N. L. Re Be v Virginia Electric & 
Power Co., 314 U. S. 469) or because it is not supported by a preponderance 
of the evidence (Act, sec. 14(a) ). 

The Board's Brief runs away from the Report's evidentiary findings on 
purpose, and it defends the Board's purpose conclusion on newly invented 
grounds which are not supported by either evidentiary findings or evidence. 

For example, in the Report the major ground for holding that the real 
purpose of the ACFFB's defense work was to aid the Communist Party, rather 
than to protect the interests of the foreign born, was the assertion that the 
ACPFB went outside the area of foreign born protection by supporting Fred 
Estes and James Green and defending Gerhart Eisler (Rep. 27-29, 51). Our 


principal Brief (pp. 27-32) demonstrated in detail the false and capricious 


6. 

nature of the evidentiary findings on the subject. Turning to the section 
of the Board's Brief (pp. 22-27) which supposedly marshals its evidence 
on the purpose element, we find no suggestion that the ACPFB went beyond 
its avowed purposes in any of its defense work. Nor does the Board's Brief 
at any point attempt to meet our criticisms by explaining how the evidence 
on the Green, Estes and Eisler cases established by any rational process the 
Report's theory that the ACFFB exceeded the normal defense of the foreign 
born. The Board's Brief asserts (pp. 29-30) that the evidence on these 
matters "vas of minor weight in proving 'non-deviation.'" This statement 
is thoroughly irrelevant. For the Report gave this evidence major weight 
not as proof of non-deviation, but as proof of the purpose element of the 
section 3(4) definition. | 

A similar evasiveness appears in other respects. We do not fina in 


the Board's Brief any defense of the Report's"separate defense organization’ 


theory, which was exploded in our principal Brief (pp. 18-20). Again, the 


Boerd's Brief argues (p. 29) that the opinion testimony of Balawin, Glatis 
and Lautner was admissible under section 7(c) of the Administrative Procedure 
Act and "was relevant in that it had some probative value." But no 
explanation is offered of the "probative value" of conclusory opinion 
testimony of witnesses who had no knowledge on which the opinion could be 
based or of what terminology in section 7(¢) of the Administrative Procedure 
repeals the requirements for the competency of opinion evidence (see Pet. 

Br. 22-25). 

So far as we can see, the Board's Brief offers two evidentiary grounds, 
neither of which were advanced by the Report, to support the finding that the 
real purpose of the ACPFB's defense work was to aid the Communist: Party. 
First, the Brief asserts that Abner Green had that purpose as his' personal 


"intent" in "operating" the ACPFB (Resp. Br. 23). 


Te 
This assertion rests on the following analysis (Resp. Br. 2): 

(1) Green's expressed opinions on certain subjects were "coincidences 
of Green's point of view with that expressed in the Party press .. - too 
frequent and too marked in tone and expression to be the result of chance." 

(2) ". . » what Green wrote was evidence of what he thought." 

(3) What he thought "was relevant to showing that he was a Party 
member.” 

(&) “As a matter of ordinary reasoning, it may more readily be in- 
ferred" that a Party member "is acting as head of the organization to ‘aid 
and support' the Party.” 

The second of these propositions is undoubtedly true. The first 
assumes facts which were ‘not proven (Pet. Br. 33-35). The third is vacuous, 
and the fourth is a speculation which does not compensate for the absence of 
evidence. 

The Board's Brief acknowledges (p. 16) that the ACPFB's Anmual Con- 


ferences established the organization's policies, and there is no finding 


or evidence that the open, democretic Conferences (Pet. Br. 3) were run by 


the Communist Party or its members. If Abner Green operated the ACPFB at 
variance with the ACPFB's Constitution and the policies established by the 
Annual Conferences, then the Board should have cited instances. It did not 
do so, and it cannot. It is spurious to claim that Green had a certain 
motive, without specifying whet he did that would have been different without 
the motive. 

The second ground which the Board's Brief advances in support of the 
purpose finding is that the ACPFB's defense of persons accused of being 
Commmists was "probably the bulk" of its efforts end "in any event a very 


substantial part" of its work (Br. 25). This infers a bad motive for doing 
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defense work from the fact that the work was done. The contention also 
belies the Board's pious protestation that it is proper to defend | 
Commmnists (Rep. 5; Pet Br. 46). The new slogan seems to be that it is 


all right to defend Communists, so long as you do it rarely. 


| 
To support its contention, the Board Brief indulges in misstatements. 


Contrary to the voluminous, documented and uncontroverted evidence of the 
vast efforts of the ACPFB in areas other than the defense of individual cases 
(Pet. Br. 5), the Board's Brief misrepresents the ACPFB's non-defense 
activities as consisting merely of giving advice on naturalization procedures 
and issuing booklets to inform the foreign born (Resp. Br. 22, 25-26). Again, 
the Board's Brief combines improper argumentation with Mienenresentation by 
supporting the purpose finding on assertions that the defense of rast and 
present Communist Party members was the bulk of the ACPFB's work (Resp. Br. 
25-26). The argument is improper because the Board's Report expressly dis- 
claimed assigning importance to the relative number of Communist and non- 
Commmnist cases (Rep. 43). And the argument's assumption of fact is con- 
trary to the evidence (Pet. Br. 41) and is accompanied by no references to 
evidence. : 

We can only regard as unscrupulous the suggestion (Resp. Br. 22-23) 
that the ACPFB's defense of non-Commmnists was a sham, being merely @ cover 
for its defense of Commmnists so as not "to give the show away” (Resp. Br.22- 
23). The Board's Report made no such finding, and there is not a particle of 
evidence to that effect. To the contrary, as we have seen, it seems to have 
been the view of the Report that the ACPFB defended non-Communists so as to 
aid the Commmist Party by creating a "reservoir of good-will." on this 


theory, now ebandoned by the Board's Brief, it was at least as important to 


"aia" the Party by defending non-Commmists as by defending Communists. 
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Proof of the sham theory would require such evidence as that the ACFFB 


defended only a token number of non-Communist cases, that it solicited 


Commnist casesg and discouraged non-Commnist cases, that it inter- 


rogated those who sought its help as to their political views and connections, 
etc. There is no such evidence or findings. The evidence and the findings 
are to the contrary (Pet. Br. 41-43, 6). * 


II. THE CONTROL ELEMENT 


A. The “one organization” theory. 
Qur principal Brief (pp. 48-55) examined the legal and practical 


objections to the Board's holding that two or more organizations that cooperate 
become one for the purposes of the Act, so that each is liable for the actions 
of the other over which it has neither theoretical nor actual control. The 
Boerd's Brief evinces no recognition of the problems involved in such a limit- 


less extension of the Act.** 


*#The Board's Brief is guilty of another flagrant misrepresentation in 
stating (p. 2, ftn. 1), "There was evidence indicating that in part at least 
{ the ACFEB_/ was a descendant or grew out of the International Labor Defense 


7.2” The cited source, "Report, 22,"does not support the assertion, and the 
evidence contradicts it (Pet. Br. 19, ftn.). 


**For example, we pointed out that if the Board's theory is right, then 
all front organizations are by definition one with the Commmist Party, so that 
the Act's distinction between front and action organizations is superfluous 
(Pet. Br. 53). ‘The Board makes the irrelevant reply that the Act is softer on 
members of front organizations than on members of action organizations 
(Resp. Br. 13). This fact only fortifies our point. On the Board's theory, 
members of fronts are ipso facto members of an action organization, so that 
the purported softer treatment of front members is illusory. 
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Instead, the Board relies on the proposition that as stated in Corpus Juris 
Secundum, unincorporated organizations "are not entities;" from which it 
follows that when two or more such organizations cooperate, their menbers 
are thereby "associated" with each other (Resp. Br. 10). 

We think that this approach is too parochial for intelligent’ construction 
of the Act. And whatever may be common-law doctrine, the Act obviously does 
treat unincorporated organizations as "entities." That is the very purpose 
of section 3(2). This proceeding was brought against the ACPFB as en entity; 
the Board's order runs against the ACPFB as an entity; and neither the so- 
called Area Committees nor their members had a chance to defend themselves in 


the proceeding. It makes no sense, though in accord with the Board's 


reasoning, that it is safe for organizations to cooperate only if lat least 


one of them is incorporated, and thus an entity by the lore of Corpus Juris 
and even Blackstone. ! 
B. The "interlocking directorate" theory. 

We do not question that an interlocking directorate is a "well-recognized 
device for 'control'" (Resp. Br. 15). But this device requires that a person 
be a director of two corporations, not just a director of one anda share- 
holder of another. ‘The Act recognized this fact in section 13(£)(1); which 
directs the Board to take into account not whether the directors of an accused 
organization are members of the Communist Party, but whether cheviers directors 
or representatives of the Party. 

The Board claims that the Party controlled the ACFFB because key 
officers or staff members of the ACPFB "were Party members" (Resp. Br. 15-16). 
This violates the interlocking directorate premise of section 13(£)(1). 


Apparently recognizing this fact, the Board's Brief adds (p- 16):: 


ll. 


"The Board found thet they /key officers or steff members _/ were 
Party members and that the Party "directed, dominated or controlled' 
the Committee. The necessary implication is that the persons the 
Board named acted es 'representatives' of the Party within the meaning 


of Section 13(f)(1) of the Act." 


This reasoning is upside down. It infers the evidentiary fact (the 


presence of Party representatives) from the conclusion (control) which is 
supposed to be Gerived from the evidentiary fact. 

The Board's Brief represents (p. 18) that the Board found that Abner 
Green and Harriet Barron were "representatives of the Party." The Report, 
however, contains no finding that Mrs. Barron was ever & Party representative 
(Rep. 16; Pet. Br. 55). As to Green, the Report did not find that he was 2 
Party representative at the time crucial to the litigation. It found, 
instead, that Green had served as ea Party representative at a time which is 
carefully unspecified, but which, from the evidentiary finding on which it 
is based, must relete to 1941 or 1942 (see Rep. 16; Pet. Bre 5455). Nor did 
the Board ever cite meaningful evidence that Green represented the Party 
in his role as ACPFB Executive Secretary. For it alleges no instance in which 
Green, while in this post, received or carried out any Party instruction or 
deviated from policy decisions of the ACFFB Annual Conferences. 

The Board did find that Green and Barron were Party members and 
continued to be such up to the date of the hearing. We think the finding was 
erroneous (Pet. Br. 55-60). But even if it were valid, it would fali short 
of meeting the interlocking directorate theory of section 13(f£)(1). 

C. The curtailment of Lautner's cross-examination. 
The Board argues that the curtailment of Lautner's cross-examination 


was not erroneous, or at leest not prejudicial, because the ACPFB's counsel 
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already knew that Leutner had been a frequent paid witness for the ‘government 
and also "was adequately informed as to Lautner's background, environment 


and activities" (Resp. Br. 28; see Pet. Br. 57) .* 


We do not see how it is possible to interpret Alford v. United States, 


282 U. S. 687, as holding that the only purpose of requiring a witness to 
tell his residence is to determine his connection with the adverse party. 
Alford stated (at 691-92) that it was error to exclude residence testimony 
because the information sought served several purposes, including "that 
the witness may be identified with his community so that independent testi- 
mony may be sought and offered of his reputation for veracity in his own 
neighborhood . . .; that the jury may interpret his testimony in the light 
reflected upon it by knowledge of his environment . . .; and that facts 
may be brought out tending to discredit the witness by showing that his 
testimony in chief was untrue or biased . « - " Nox in view of these 
observations, can it be said that an examiner who does not know where the 
witness lives is "adequately informed" as to the witness environment. 
Alford also teaches, contrary to the Board's argument, that exclusion 
of residence testimony camot be justified on the speculation that the error 


wes harmless. For Alford stated (at 692): 


*Lautner's testimony now assumes more importance than ever. The Report's 
finding that Abner Green was a member of the Commmist Party rested not 
only on Leutner's testimony, but also on other items (see Pet. Br. 55-59). 
We showed that the reliance on the non-Leutner evidence was absurd (Pet. Br. 
58-59). The Board's Brief contimes to rely on Lautner's testimony 
(Resp. Br. 17-18), but does not mention,let alone defend, the other 
matters. 


13. 


"Prejudice ensues from a denial of the opportunity to place the 
witness in his proper setting and put the weight of his testimony and 
his credibility to a test, without which the jury cannot fairly 
appraise them. . . To say that prejudice can be established only 

by showing that the cross-examination, if pursued, would necessarily 
have brought out facts tending to discredit the testimony in chief, 
is to deny a fair trial... In this respect, a summary denial of the 
right of cross-examination is distinguishable from the erroneous 
admission of harmless testimony." 


In any event, the Board's Brief attempts no answer of our point that 
the cross-examination was also erroneously curtailed because the hearing 
examiner excluded questioning designed to expose as fraudulent Lautner's 


claim thet he feared for his physical safety if he disclosed his residence 


(Pet. Br. 57). 


Respectfully submitted, 


Joseph Forer 
Attorney for Petitioner 


